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Independent Review Panel — Decidion No. 04/26

A.

History cﬁ‘ the case " - ﬁ'
i | )
) i | ‘
On 27 May 2025, the gkesp‘ondenﬂ (Central Water Authority) launched invitation for Propos'als
through Open Advertised Bidding for Selection of Consultant (Lump Sum Contract) Contract Ref
CWA/C2021/11-IFB Refeirence No: CWA/IFB/2025/2751

Notification

; | | ‘_
On 19 November 2025, the Respondent informed GIBB (Mauritius) Ltd (Applicant) that its propgdsal

of 17 July 2025, that it submitted m response to the Request for Proposal for the Contkact
CWA/C2021/11 has been consndered as non- responsive to the RFP following Technical Evalualfon

that has been carried OUF ; ! f

Challenge F | 4
ﬂ! - M

On 24 November 2025, the Applicant challenged the procurement proceedings on the follov@.ing
grounds: - |

Bidder’s grounds for challenge: : . : f

' ;
1. The Public Body|ougHt to hdve conSIdered the technical proposal of GIBB (Mauritius). E{cd
whose proposal was technlca{lly responsive and responsive to the Request for Proposals and

TOR. |

2, The technical prcgposal of GIBB (Mauritius) Ltd satisfies all the requirements of the Request
for Proposals and TOR, and meets the minimum qualifying technical criteria, and GIBB
(Mauritius) Ltd dught'to have been allowed to participate in the public opening of the
Financial Proposals. J

3. GIBB (Mauritius) Ltd is fully ellglble to partnupate in the procurement of the Consultai]cy
Services for SupeerSIOI’l of ‘Upgrading and Rehabilitation at Mont Blanc Treatment Plant
inasmuch as Gl F (Maurltlus) Ltd’s proposal was technically responsive, satisfies all the
requirements ofqthe Request for Proposa!s and meets the minimum qualifying technncal

criteria.
I

Grounds for Review o s
, »‘,.I

On 05 December 2025, the Appllcant since the Pub|I'C Body falled to issue its written decision withi
7 days of the filing of its phallenge dated 24 November 2025 seized the Independent Review Pal: I
for review on the followikng g¥oundsl
. I
1. + The Public Body falled to carry out a proper evaluation and assessment of the Technical
Proposal of GIBB, (Maurltrus) Ltd when the Public Body consmiered GIBB proposal to be non-
responsive to thé Request for Proposals.

GtBB {Mauritius) Ltd vls Centra]WaterAuthorlty R
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; .
2 Failure to consider the technical proposal of GIBB (Mauritius) Ltd as responsive to the RFP

inasmuch as its technical proposal is responsive, satisfies all the‘gequirements ofthe Request

for Proposals and TOR and meets the minimum qualifying techgical criteria.

3. The technical proposal of GIBB (Mauritius) Ltd satisfies alI{the requirements of the 'Reduest
I for Proposals and TOR and meets the minimum;lqualifyf!ing i\'echnical criteria, and GIBB
a (Mauritius) Ltd ought to have been allowed to plarticipég‘te in the public opening of the

|

1 | Financial Proposals.

4, GIBB (Mauritius) Ltd is fully eligible to participate'in the procdrement of the Consultancy
Services for Supervision of Upgrading and Rehabilitation at Mont Blanc Treatment Plant
inasmuch as GIBB (Mauritius) Ltd’s proposal was technically responsive, satisfiés all the

j . .
M requirements of the Request for Proposals and meets the mb{nimum qualifying technical
criteria. ‘ J
f
/ )
515 Failure to provide any reasons for having considered the technical proposal of GIBB
hﬂl’ (Mauritius) as non-responsive to the RFP and failure to reply to the challenge dated 24th
! November 2025.
|
E. The Hearing . g

The Hearing was held on 19 December 2025, 24 December 2025 and 21 January, 2026. The;re is on
record a Statement of Case and CWA'’s reply to GIBB’s Statement of Case filed by the Applicant and

IéRespondent, respectively. f P
' |

: U
IThe Applicant was represented by Mr. M. Hassamal, Counsel, whilst Mr. R. Unnuth represented the
"Respondent. v .

| i
F. Finding |
| dings

}ﬁ‘his case, which involves a procurement for consultancy services, rea}ilches us at an intermediaté
stage of the evaluation process, the technical evaluation having been Fompleted and the financial

Aassessment set to begin after we hand down our decision.
f

;
‘\

b ‘ .

ér ) . ’ wol

‘Preliminary objection
|

|
i
\

| | '
Mr Unnuth raises a sound objection in law as regards to the deadline for filing of the Application for

Review before us applicable to the circumstances of this case. E

., GIBB (Mauritius)' Ltd “vfs Central Wa.terAutﬁcfity
: (CN 22/25/IRP) - :
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[ The relevant sub-paragraph of the Publlc Procurement Regulations 2008 (48(5) reads as fO||OW5‘

”Where the Chief Executive Officer of the pubhc body fails to issue a decision within 7 days or if the b:dovér is
not satisfied with his dec15|:on the bidder may submit an application for review to the Review Panel, provided
that the application is filed within 7 days of receipt of the decision of the public body or the time when that

decision should.have been received.” F
| ! I

GIBB lodged its appllceitlon’1 on Sth'December 2025: no doubt placing reliance on the woro@mg
of the CWA's Attorney s Ietter dated 25th November 2025.

Public bodies in partl ular, their chief executives, are expected to reply to challenges and
when they do, the time starts to run for challengers to bring proceedings before this Panel.
The law goes further and caters for situations in which chief executives, in a manner we have

often described as reproachable, do not reply. ‘ !

; ‘ m

i When submltted to more adequate scrutlny, the present case somehow rides on a grey aﬂea
The CWA informs the challenger that it will not reply for reasons set out in its attornéy’s
letter, but qualifies th# said letter by reserving its rights to make further replies. ’

In view of our determlnatlon on the more pressing matters in this case, and given the ]’act
that setting aside the application on the basis of an untimely filing would only delay the
determination of the merits to a future hypothetical application by GIBB at notification of
award stage, we will not propose to make a binding determination. F

We pause, however, to sugLest thiat public bod|es should always endeavour to give adequ?ate
reasons for their deusmr’ls,_ and when they feel that, or are legally advised, not to reply for
such and such reason, they should still séek to substantiate their impugned decision. On the
facts, here, the CWAJormed the view, or was advised, that since the financial evaluation
was not yet completed and no successful bidder identified, GIBB’s challenge was premature.
That was an .mcorrectweadmg of the law having regard to the statutory two-stage process
that obtains in consultancy contracts with two bid ‘openings’ opening the door to!an
additional avenue for challenge as.compared to other contracts. In brlef in consultaﬂcy
| contracts above Rs 15 million of estimated cost, challenges can be heard 5 days frt?m
invitation to bid, 5.days from eaph bid opening, and 7 days from notification of award. '
[

' Equally, we enjoin onh})ublic bodies to abide by the law strictly in that challenges are tcﬂibe
replied to by their chief executives, and to avoid ‘qualifications or reservations’ or sm]llar
legalese wording that belong instead to judicial and extra-judicial notices and
correspondence. The freservatlon of rights’ in the present case worked only to confuse 'the
Applicant which then, understandab[y, can be taken to have proceeded to await ttat
‘further’ reply. When r{one was fqrthcommg, the Applicant reckoned the time-limit to enter
its appllcatlon before us frbm the# last day a reply could have been given by the CWA. rﬁ;

" GIBB (Mauritius) Ltd' v/s Central Water Authority

| len 22/25/1RP)
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Merits :_\ f .‘ i
| | z P
; : . b
'][We now, turn to the crux of the present matter: Conflict ofinterests. The relevant statutory
"provisions are to be found at paragraph 73 of the Public Procurement Regulations 2008,
which provides as follows:

II‘ V !
(73. Avoidance of conflicts of interest in consultant services” w i

I

|
(1) A consultant shall provide professional, objective, and impartJial advice and at all times
Ii“ hold the client's interests paramount, without any:consideration for future work, and

g‘» strictly avoid conflicts with other assignments or their own corporate interests.
|

(2) No consultant shall be hired for any assignment that would, by its nature, be in conflict
with their prior or current obligations to other clients,.or that may place him in a position
of not being able to carry out the assignment in the best interest of the public body.

(3) Without limitation on the generality as prowded for m paragraphs (1) dnd (2} a
consultant shall not be hired under the following circumstances -

i & i

Ld (a) a firm which has been engaged by the public body tc& prowde goods or works for a

i project, and any of its affiliates, shall be d:squahﬁed from providing consulting

A services for the same project; N |—

(b) a firm hired to provide consulting services for the preparation or implementation
of a project, and any of its affiliates, shall be disqualified 'from subsequent!y

i

|
kl providing goods or works or services related to the initial %ss:qnment other than in

‘ the case when, subject to satisfactory performance of dj)e initial assignment, it is
/ essential for continuity that there be a continuation of the firm' 5 earlier consultmq

iél‘ SBFWCES for the same project.

rM) Paragraph (3) shall not apply to firms (consultants, contractors, or, suppliers) that
together are performing the supplier's obligations under a turnkey or design-and-build
contract.” (underlining is ours) a

Other than the more standard situations of conflict, such as when the service provider is
wearing two or more hats advising different stakeholders iin one bidding exercise, sub-

of these provisions leads to the conclusion that the legislator intends that a service
provider who has previously worked in preparation, or implementation of a project is to
be disqualified from further bidding related to that initial tdsk unless his continued
serwces are essential. .

e

GIBB (Maurltlus) Ltd: vls Central Water Authority

(CN ZZ/ZSIIRP)

paragraph 3(b) of the regulation targets a specific spt of circumstances. A plain reading
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We must state thatﬂlthis question, and related considerations, have been thorouéhly
assessed by the CWA jn these procurement proceedings and it has done so overan extenﬁed
period of time; and %\re must admit that the same question has required much anxious
consideration by the Panel itself. Why we say so is because the CWA has disqualified a bidder
on the same, or sin‘rilar, basis which other public bodies regularly elect to seek direct
procurement from a previous service provider.

On the facts, the everjlts E}nfoldad as follows: GIBB won a previous contract relating to?Jthe
project and was taé*ketr:l'f to dé:fined the requirements to be included in the Bidding
Documents and GIBB completed its task satisfactorily. The bid was launched or floated and
contractors submitted their bids. Another exercise (the one before us now) was launched
for a consultant. to as&ess whether the bids of, or more precisely the designs proposed by,
contractors for the ‘main’ parts of the project were feasible and compliant with the
requirements set down by GIBB previously. The CWA initially thought of direct procurement

in favour GIBB and proceeded to seek legal advice from a Senior Attorney and the StateILaw
Office. Both sets of advice, we can safely assume, rested on the reading we have given al:;p;:ve

! on paragraph 73(3) of the Regulations. Indeed, so long as the officers of a public body, Here
the CWA, do not consi!lder the re-selection of the previous service provider as essential, legal

. advice and interprejation cannot engage the proviso, or exception contained in hat
paragraph. The officers forming the view that GIBB's presence was not essential, an o"len

bid method was chosen. The CWA was then advised that it could not prevent GIBB from
submitting a bid although it was obvious there and then that it would have to disqualify that

bidder by operation olf paragraphl.73;(3) of the Regulations.

In more basic procure\meﬁnt exergises, the procurement officers of the public body set down
requirements and iﬂide ienden* evaluators assess the bids for compliance to those
requirements. It is from?hl‘ed upon, and in many cases unlawful, for those procurement
officers to sit as evaluators — thereby ensuring an added layer of independence. In very
technically complex %XEI’CiSES, consultants are enlisted to draft the set of requirements or
to help in evaluation or both (as is the case here). One may ask whether extreme complexity

makes it preferable that the same service provider carries out both tasks.

|
i

The legislator, when passing paragraph 73(3) of the Regulations, seems to us to have é;@ne
| the other way and has applied to complex biddings the same practical restriction appliéable

to’normal bidding progesses byfrequiring the automatic disqualification of a bidder who'has
[ performed a previous assignment in the project en amont. , “

= v I

GIBB’s argument during the hearing to have a narrow interpretation of the phrase ‘related
to the initial assignment’, although carrying some attractiveness, conflicts with the prac’!cical
application-of the statutory provisions. If anything, that phrase must be given as wii:!e a

]

GIBB (Mauritius) Ltd v/s Central Water Authority .
) {CN22/25/1RP)
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Dated:

|definition as possible for it to have a purposeful effect again, here we bear in mind what
'obtams in normal bidding processes. ‘-

(At the other end, we have, however, attempted to give as broad a meaning to the word
essential and we must confess that we have nat been able to think of sufficient s:tuatlons
where the dictionary meaning of the word would lead to an application of that piece o
Ieglslataon asintended by Parliament; the adage that no one is trul{ essential comes to mind.
(Parliament and the Procurement Policy Office are invited to look into the matter given the
aneed for consistency (even in this case, GIBB did provide evidence that it had once been
‘retained both to draft bidding documents and to assess bids of bidders).
! '
On the facts of this case, the Panel (much like the Senior Attorney land the State Law Office)
is bound to the CWA'’s officers’ statement that GIBB was not essehtial for the continuity of
the project and, unless unlawful in the Wednesbury sense, no intervention by the Panel is
warranted in respect of that decision. | . :
| P
Since GIBB’s continued presence was not essentaal dlrect proc{urerlnent in its favour was not
}bossrble and, by application of paragraph” 73(3) of the Regulatrons .GIBB must be
disqualified. ;B y
|
(I.“onclusion
A

Hﬁ the light of all the above, we find no merit in the present appfication.&“t is, therefore, set aside. |

J. Ramano }
(Chairperson) k

f i ﬁ
' L | S. Ragdobar
¢ (Member)

I
i Namdarkhan
dMember)

:GIBB'(Mauritil:_s) Ltd v/s Central Water Authority
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