In the matter of:' Y
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Sotravic Limitée L

| . ‘ | e _ (Applicant)
I

v/s L

! 3 |

1 Ministry of Environment, Solid Waste Management and
Climate Change = -
‘ L (Solid Waste Management Divi_s'fionﬁ

’“ ‘ P ' | < (Respondent)

| (Cause No. 15/25/IRP). |

b - Decision

A. Historv of the case
i

On 17% iF ebruary 2025, the Respondent (Ministry of Envuonment Solid Waste Management and Climate
Change (Solid waste Management Division) invited bids through, Open' Internatmnal Bidding for the
‘Operation and Maintenance of Poudre D’Or Transfer Station and Transportauon of Wastes from Poudre
D’Or Tﬂansfer Station to Mare Chicose Landfill bearing Reference No: ENV/ SWM/EPROC/0IB/29/23-
24 ePrcH Ref: SWMD/IFB/2024/141-CPB Ref No CPB/35/2024 : ‘

i

The clotsmg date for the submission of bids at the CPB was fixed for 09 June 20‘&

1'1 Lo | ' - !
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Four (4) bids were recelved and the Applicant (Sotravic Ltée) was one of the bidders. However, the lnd
from Sotravic Ltée was not gvaluated following a letter dated 21 June 2025 from the Public Bolly
informing the Applicant thaj the Public Body has decided to exclude the applicant company from
pamc1pat1ng in all bidding exercises for a penod of 6 months as from date of the issue of the letter qélted
21 June 2025. B =5 |8 , | l:l

The Applicant has applied to the Supreme Court for leave to apply for Jud101al Review against the dec1sl10n
clnf the Public Body against tl{f] exclusmn Ietter I

o
\ ahitn i il
B. Evaluation bR ) ‘ v ‘ liq
i ‘ ; " . i
! Fel ' : ‘
A Bid Evaluation Committee (BEC) was set up to evaluate the bids received and to identify the lowest
evaluated substantially responsive bid. ll
| : L
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\

C.  Notification of Awatd ~, ¢ | f

1 ;‘:f

On 234 September 2025, the Respondent informied all the b1dders who submitted their bids including the
applicant that the evaluation of the bids received has been carried out and the particulars of the Sueces%ful
Bidder is given as hereundert- .' : , |

Bidder ﬁl Address Amount exclusive of VAT

i o L, t (Ml RI Illlﬁ

Maxi Clean Company Ltd , | Grande Rosalie, D’Epinay "MUR 363,708,500 ll I

D Qh_a!fzng_ 5 ﬁl ol [ : )

§ 1 ‘llé . L : A T’l'

On 29 September 2025, the Apphcant challenged the proeurement proceedings on the followihg
grounds - Vil i

L

Lo
Bidder’s grounds for challenge!.

S P 1 |
Regarding Act or Omission 1: ! 7 \ ; f
L Sect1on 35A of the Pubhc Procurement Act does not allow exclusion for a period of 6 monthla
The 6 month period is to be found in Directive 75 form the PPO and is ultra vires section 35A af
the Act, therefore, malﬁnng 'the dec1s1on to exclude Sotravic Limitée unlawful and inapplicable tb
| this procurement. |

, o F .r g . ' lf?

2. Sectlon 35A of the Pubhc Procurement Aet prov1des for exclus1on or rej ectlon of offers_and ﬁd)t

i

|| | Sotravic Ltde
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3 Eectlon 35A(1) of the Public Procurement Act provides for exclusmn from blddmg in a bidding
a%xercme or rejection of a bid. Sotravic Limitée has been excluded from bidding with regard to
ltlhe La Chaumiére Transfer Station, nor has its bid with regard to the Poudre D’or Transfer Statlon
Ilejected : J‘u

[
\

Rega.rdmg Act or Omission 2: - ! |
!

4. L['he pr1n01p1es to be followed for the evaluation of bldS are essent1a11y given under ITB 32
(Evaluation and Comparison of Bids) which references ITB 29 (Exammatlon of Bids and
Determmauon of Responsiveness) ITB 5 (Ehglble Bidders). ITB 6, (Quallﬁcatlon of the Bidder)
and ITB 30 (Correction of Errors) also detail procedural steps. w1

S The Applicant submitted the lowest Bid Price at MUR306 433 180 w}neh is less than the bid
price of Maxi CIean Company Ltd by MUR 57 million.
L l ¥ by

) |
6. fn submitting his bid, the applicant met the prerequlsltes for his bid Fo progress to detailed !

Evaluatlon as per ITB 29.1, namely, he met the eligibility criteria as pertITB, 5 included the bid
ecurity in the amount of MUR 2,500,000 a.nd having more than 10 years’ experlence in such
P&uds made a conformmg bid.

L 'lj" . Y | 2
7. t The Applicant was not requested to confirm the correctlon of any arlthnietical error under ITB30
(Correcuon of Errors), made no proposal for variation, deviation or altemate offer or extended
@-y discount) so that his evaluated bid price as per the provisions of ITB32 (Evaluation and

omparison of BldS) is its bid Price of MUR 306, 433 ,180 reported at opening).

|
I

8. l;he Notification to Upsuccessful Bidder dated 23 September 2025 md;meates that the evaluated
Bid Price of Maxi Clean Company Ltd is same as sta.ted in the opening report, i.e.
MUR363,708,500. (@

|
|

9. ' furtherance of ITB 32 (Evaluation and comparison of Bids) the Applicant’s Bid Price of MUR
906,433,180 is the lowest evaluated Bid price because the evaluated Bi Price of Maxi Clean \
! Fompany Ltd is more than MUR 57 M higher than the Apphca.nt S. !

I
Regalkding Act or Omission 3:

I __
10, The Applicant’s bid price is the lowest eva.luated Bid Price as per pairagraph 7 _above-ail
lmeets the eligibility criteria given in ITB.5 as per paragraph 6 above 7

|

Sotravic Ltée
7 1 vfs
Ministry of Environment, Solid Waste Management and Climate Change
(Solid Waste Management Dluislon) (CN 15/25/[RP)
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11. The Applicant is qualified as per the fprovisions of ITB Clause 6. ‘.f

' L : | )

12. There is no lawful reason j‘;pr reasonably exercising the Employer’s Right to accept or reject an?r
bid in rejecting the Apflicént"s Bid as given under ITB 35.1. |
13. In the applicétion of ITB 34 (Award Criteria), the Applicant is to be selected as successful bidder
be awarded the Contract considering specifically that ITB clause 34.1 provides that the Con.tra';:t
will be awarded to tl:llgresijonsive Bidder offering the lowest evaluated Bid price who is eligible

‘ ‘and qualified as per ITB 5:and 6 respectively. Tp‘ '!

o [y
Regarding Act or O]IliSSiOflh 4:0

14. CPB indicated in the coursle: of the hearings related to IRP decision 7/25 — Maxi Clean Co.Ltd v
Ministry of Enviroqlfneﬁic? - Solig:l Waste Management and Climate Change (Solid Waﬁ;ce
Management Divisiqn), the Applicant’s bid in the present procurement exercise “would be
rejected...” and that this was “following a letter from the Ministry”.
. ' {
15. There are no provisipns 1n the PPA 2006 for CPB to be instructed or be influenced by Pubtllﬁg
Bodies in its functions or overseeing the examination and evaluation of bids in line with the
bidding documents.. | = _ 1

fa’ | |
.16. CPB is to oversee the éﬁgaminatioﬁ and evaluation of bids (S11) (1) (d), to review lt}he
recommendations of the bid evaluation committe¢ (s(11) (1)(¢)), and approve the award pf
contracts (S(11)(1 )(ep takmg into account as per PPA: 2006, among other parameters, evaluation
: ‘criteria and methodo]iogy givenin ﬂie ‘bidding documents, qualification criteria and methodologﬂf
disclosed in the bidding dééuments ‘and the need to obtain best value for money. (S11 (2) (Xéj,

(b) and (e)). b b -- ' ! It

i
[

'

17. The rejection of a bid, on the basis of external instructions or influence rather than the statutolg'y
evaluation frame_:worl“:;andf_jche provisions of the corresponding bidding documents, is ultra vires
the Public Procurem-e‘n't_ Act 2006, is accordingly unlawful and cannot be given effect.

E. Reply to Challenge: ' - ' i

On 03 October 2025, the éReépon('f_l\_ént, in reply to the Challenge of the Applicant, stated as follows:- ’i

“Your Company was #xcluded to participate in the bidding exercises to be conducted by fhlJS
| Ministry as per this M%msny s letferf dated 21 June 2025 for a period of 6 months,_ﬁwqgi;izn rf:fs

ZeN

Sotravic Ltde
v/s
. Ministry of Environment, Solid Waste Management and Climate Change
{Solid Waste Maragement Division) (CN 15/25/1RP)
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Leﬁccluszon your Company does not currently satisfy the eligibility crzterza Jor this procurement
~exercise” , ; r

1[1‘ is considered that the current ineligibility does not allow ‘your Company to raise a challenge
(under Section 43 of the Public Procurement Act 2006. Your applzcatzon is, therefore bemg set
, \aside and the challenge is not being entertained.

1
v

F. Grounds For Review 2 , vt
T ' o
On 09 (Dctober 2025, the Apphcant seized the Independent Review Panel for review on the following i
grounds - : Gy :
|
b

Ground|] — F ailure to’'examine and evaluate every bid according to the cntena and methodology set out in the
blddmg giocuments ; ; :

!
| !

E .~The Applicant submitted the lowest Bid Price at MUR 306,433 ,180 w&uch is less than the b1d price
k f the selected bidder that is Maxi Clean Company Ltd by MUR 57 million.
il

fbj -The principles to be followed for the evaluation of bids are esﬁenually glven under ITB 32

Evaluation and Comparison of Bids) which references ITB "2 ” (Examination of Bids and
l Determination of Responsiveness) ITB 5 (Ehglble Bidders). ITB 6 (Quallﬁcatton of the Bidder) and
‘ITB 30 (Correctlon of Errors) also detail procedural steps. Annex 6 |

1

I _ .
c.-In submitting his bid, the applicant met the prerequisites for his bid to progress to detailed evaluation

as per ITB 29.1, namely he met the eligibility criteria as per ITB 5 mcluded the bid security in the
ount of MUR 2,500,000 and, having more than 10 years’ expe;nence in such bids, made a
éonformmg and responsive bid. ANNEX 11 mcludmg ANNEX 1 1 9 (b1d security).

)
4
i |

Ad -The Applicant was not requested to confirm the correction of any arlthmetmal error under ITB30
giorrectlon of Errors), made no proposal for variation, deviation or alternate offer or extended any

scount so that his evaluated bid price as per the provisions of ITB 32 (E?faluauon and Comparison of
Flds) is its bid Price of MUR 306,433,180 reported at opening.

| :
4 }-The Notification to Unsuccessful Bidder dated 23 September 2025 indicates that the evaluated Bid
Price of Maxi Clean Company Ltd is same as stated in the opening rep(ﬁrt i.e, MUR 363,708,500. '

| .

Lf -In furthermore of ITB 32 (Evaluation and Comparison of B1ds) ifis |the Applicant’s Bid Price of
MUR 306,433,180 is the lowest evaluated Bid Price because the evaluated Bid Pnce Q£M3X1 Clean
JCornpa:ny Ltd. is more than MUR 57 M higher than the Applicant’s.

Sotravic Ltée
¢ v/s
' Ministry of Environimient, Solid Waste Managemant and Climate Change

{Solid Waste Management Division) (CN 15/25/IRP)
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S
Ground 2 — Failure to discharge its function adequately

In the circurﬁotances, the applicable evaluation and qualification criteria and methodology yield the Applicant
to be the successful bidder since: = | i !
A e B . .
1. The Applicant’s bid f)rioe':is the lowest evaluated Bid Price and he meets the eligibility criterizii given
inITB 5. y . |
| I B | 1?
¥ ' ' ) I
2. The Applicant is qualified as per the provisions of ITB Clause 6.

. 3. There is no lawful reaﬁion for reasonably exerc1smg the Employer’s Ri ght to accept or reject alﬂy bid in
'rejecting the: Apphcant’s Bid as gwen under ITB 35.1 ;

4, In the application of {TB 34 (Award Cr1ter1a) the Apphcant is to be selected as successful bidder be
‘awarded the Contrac]' considering specifically that ITB Clause 34.1 provides that the Contract will be
awarded to the responsive Bidder offering the lowest evaluated Bid Price who is eligible and fluahﬁed
as per ITB 5 and 6 respcctwely ., : ; It

q .
Ground 3 — Board’s failure to 'dischargo its functions adequately |=
The Central Procurement Boa;rd £“CPB”) is to ovérsee the examination and evaluation of bids (S1 I(l)(d), to
review the recommendation bf the b1d evaluation committee (S(11)(1)(e), and approve the award of dontracts
(S(11)(e)(d) taking into acoount as per PPA 2006, among other parameters, evaluation criteria and
methodology given in the bidding documents, qualification criteria and methodology disclosed in the bidding
documents ‘and the need to obtain best value for money. (S11 (2) (a), (b) and (e), but has failed to do so
adequately. B l : 1 1

1
1 g |

G. The Respondent’s prellmmarv objections i in law d - : ]

wf - ' ‘
The Public Body de not ﬁlo a Statement of Reply but mstead filed a preliminary objection in law t Jread as
follows Do ; - : ; )i
‘Whilst reserving its right to ﬁhe a Statement of Defence; Respondent moves that the present applioatio]n be set
dside in as much as: : . "

(a) The applicant does not quahfy as'a bidder given that it is excluded from participating in alllblddmg
exercises undertaken by the Respondent for a period of 6 months as from 21 June 2025 and as such it
does have any locus for a review regardmg the procurement exercise; §

i |

(b) The Independent Rev;id'ew'i?anel does not have jurisdiction as regard the reliefs sought: F

1 g h ai't o f i

(c) Thc Present applicatibn constitutes an abuse of procoss given that:

[

(1) the applicant has lodged an apphcatlon for leave for .Tudlclal Review dated@%—A,ugust %025

L, ; &,
N | ﬁ@

Sotravic Lide
i u/fs
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(Solid Waste Management Division) (CN 15/25/1RP)
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{ “ regarding the decision of the Respondent to exclude the Applicént fr{om péﬁicipating in all
' bidding exercises and to reject any bid submitted by the Applicant in bidding exercises
undertaken by the Respondent, for a period of six months as from 21 June 2025;
o N ! ]

(ii) it tantamounts to a disguised judicial review application. 58 |
! ; ol P
G. The Arguments L n
il : a S
The Applicant company was represented by Mr S Bhuckory., Senior Counshel together with Miss B
Dulthummon. . | " #g ' 1

_Rel.sp‘ondent was represented by Mrs N Dauharry Jeewa, Assistant Pé;;?::liamentary Counsel together with
Mjss Faugoo Boolell, Ag. Senior State Counsel instructed by Mrs K Ramessur Principal State Counsel.

i ‘ : !j !
The Applicant raised the issue that the Public Body cannot only filea P_reli_linjnary Objection but should

Hﬂe its Statement of Reply. The application was fixed for Arguments to the 17 October 2025 for this
Pi'anel to rule whether the Public Body should file its Statement of Reply dontaining the Preliminary

Objection in law and its reply on the merits. :
} ]

On 31 October 2025, the Panel ruled that the Panel will hear on the Prelirhinary Objections filed in
Law. o ' o

|
; vl
o

i . ‘ ’
On 03 November 2025, both Counsel agreed that they would file their respective submissions in
writing which they did on 05 November 2025. T T o
; 3
Til? Applicant has in its written submissions addressed the three issues raised by the Respondent.
o ¥ ' : !

On the issue of Locus Standi, the Applicant has submitted that (a)prpHicant’s bic_:l was formally
rerl‘leived by the Public Body (b) Respondent requested the applicant to extend its bid validity.
] |
Tlgjé Respondent on its part did not press much on the issué of Locus Sﬂ'tan?i.

|

r{:\t this stage the Panel is of opinion that the Applicant has a locus to aipply fora challenge and review
in as much as the applicant was made aware of the outcome of the biddin% exercise that is the letter
Q'Noﬁﬂcation was also addressed to the Applicant. . ‘ -

i

| , 1,
On the second issue, the Applicant submits that this Paﬁel has jurisdicﬁqn td:) entertain this application
fori Review as the reliefs sought by it falls within the ambit of the Jndeplendent Review Panel and
referred to Section 45(10) of the Public Procurement Act and invited the Panel to distinguish this
pn‘.l[sent application from the case of BFK Titanium Properties Ltd v Ministry of Environment,

vy S

. Sotravic Ltée
v/s
" Ministry of Environment, Solid Waste Management and Climate Change

{Solid Waste Management Division) (CN 15/25/IRP)
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Solid Waste Managerr‘&ent and Chmate Change (Solld Waste Management Division) (Decrswn
No.12/23). \

‘!

And finally, on the issue,of 'ébuse of Process, the applicant has submitted that in applying for J uldvicial
Review does not preclude the -applicant from seeking relief before the IRP as part of the procurement
process. In support thereof, Mr S Bhukhory SC has referred to this Panel the judgment of Narsm'ghen
v The Local Government* Service Commission [2023 SCJ 416] and Air Mauritius Technical
Services Staff Union v The Emplﬁyment Relations Tribunal [2025 SCJ 329] ?
L :
In the first judgment whrch Mr $ Bhukhory SC referred to, the Supreme Court ruled that the party
applymg for Judicial Review should exhaust all remedies available to it before seeking the Supfe,me
Court intervention and 'the second judgment ruled that a party applying for Judicial Review should
enter the application. promptly | ]
The Respondent addresslad in its written submissions on only two grounds, viz: (a) The Indepefn"dent
- Review Panel has no Jurrsdtctmn to entertain this application for review as the exclusion deql,lswn
made under Section 35 of the Pubhc Procurement Act fall outside the jurisdiction of the Panel and
' may only be challengetﬁ.by way of Judicial Review. ,
; |
1 .
The Public Body, on the issue of abuse of process has amongst others referred to this pan‘el the

Authority of Auleear B A & Ors v SBI (Mtius) Ltd [2025 SCJ 382] and Chady M S & Arlor \
Swab Kufe Ltd & ors [2025 SCJ 413] ,

1:
The panel has g1ven due consrderatron to the ‘submissions on both sides and the judgments referfed to
therein. I i f

{ ; Y
.o s . | | ;
H. Findings : | U gt ' ;
The Applicant has miade in all six applications for review and in all the six applications the letter of
exclusion dated 21 June 2025 has“been the main objection for the Public Body for the applicant to }Toceed
with its apphcatlon for revrew, _
A ‘ 4
'In the application beanng cause number 10/2025 IRP the Independent Review Panel in a nﬁcﬂitivated
demsmn came to the conclusion that the! application does seem to constitute an abuse of process. !

The IRP also referreito the case of Péerun V' D & Anor v The Assoczatmn of Notaries 2025 l’CJ 371
where the Court had this to : r 1

[

‘Where the proper remedy is by way of Judicial review, ‘as a general rule it would be contrary to public
policy and an abuse of the process of the Court for a Plamnﬁ’ complaining of a public aurhomty s infringement
of his public law rzghts to seek redress by ordinary action.’ e

sotravic Ltée
ufs
Ministry of Environment, Solid Waste Management and Climata Change
(Solid Waste Management Division) (CN 45 IZS/IRP)
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th two other applications, that is the application bearing number 11/2025 and 12/2025, both were set
aside or the Pro Forma date when the Public Body informed the Panel that a certificate of urgency has been
issued ahd the contract has been awarded. ! oy :

K |
{In the application bearing cause number 13/2025, the Panel upheld the preliminary objections raised
by the lP‘*xblic Body and set aside the application for review. An order was ‘made }o that effect.

ILl'he application bearing cause number 14/2025 had the sanie fate, A rulm& was filed and the Panel had
set asid¢ the application on the ground that the letter of exclusion dated 21 June 2025 which formed part of
the rec'cp'{d before it was subject to an application for leave to apply for Judicial Review. .

| '

iy - . o "

The Panel in this application has no alternative than to uphold the pre imi ary objections filed by the
Public|Body and comes to the conclusion that it cannot hear this application for review in view of a Judicial
Review pending before the Supreme ‘Court. CR

.' ' !
I j'iConclusion

1
v

In the light of the above reasoning, the Panel sets aside the present application for review.

| R.Mungra
i (Member)

Dated :LO? November 2025

« Sotravic Ltée

/s

Ministry of Environment, Solid Waste Management and Climate Change
{solid Waste Management Division) (CN 15/25/IRP)







