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Independent Review Panel – Decision No.  16/14


Decision No 16/14

 INDEPENDENT REVIEW PANEL

In the matter of:



RG/MCD Quay Extension MPA 202 JV
 (Applicant)

      v/s

Mauritius Ports Authority
         (Respondent)

(Cause No.  22/14/IRP)

  Decision

A. Background 

1. 
This procurement was initiated following the pre-qualification of five firms on 14 February 2013.
1.1 
Bids were invited from pre-qualified Bidders on 27 September 2013 under the aegis of the Central Procurement Board and the deadline for the submission of bids was set for 07 January 2014 up to 13:30 hrs.
1.2 
The closing date for the submission of bids was fixed for Tuesday 04 February 2014 up to 13:30 hours at latest at the Central Procurement Board. 
1.3
Public opening was carried out on the same day at 14 00 hrs in the Conference Room at the Central Procurement Board and five bids were received. The names of the bidders and the corresponding bid prices as read out at the public opening are listed below:
	Sr.
No
	Bidders Name
	Letter 
of Bid duly signed
	Bid Security submitted (MUR 25,000,000)
	Bid Price MUR (Incl.VAT)

	1
	RG/MCD Quay Extension MPA 202 JV [JV. RG/MCD]
	Yes
	Yes
	4,276,155,684.05

	2
	AFCONS Infrastructure Limited [ALL]
	Yes
	Yes
	4,967,007,477

	3
	STRABAG/Archirodon JV [SAJV]
	Yes
	Yes
	4,180,650,720

	4
	JV Soletanche Bachy/Colas (Maurice) Ltée [JV.SB/C]
	Yes
	Yes
	5,179,016,823

	5
	JV MARG/Patel [JV.M/P]
	Yes
	No
	5,254,316,847


B. Evaluation Process 


The Bid Evaluation Committee carried out detailed examination at the technical submission of the two retained bids and found both to be substantially responsive to technical requirements.


The ranking of the two substantially responsive bids is as follows:


	Bidder’s name
	Price (MUR)
	Ranking

	Strabag/Archirodon JV
	4,180,650,720.00
	1

	RG/MCD Quay Extension MPA 202 JV
	4,275,291,905.25
	2



The Bid Evaluation Committee has also recommended that clarifications as per section 13 of this report be sought from the lowest evaluated and substantially responsive Bidder, Messrs Strabag/Archirodon JV to be followed by a contract negotiation exercise, whereby the agreed bid price is brought within the 15% margin.


Notification of the successful Bidder

By letter dated 02 July 2014, the unsuccessful Bidders were notified of the identity of the successful Bidder Strabag/Archirodon JV [SAJV] for the negotiated sum of Rs. 4,135,000,000 inclusive of VAT.
C. Challenge

By letter dated 08 July 2014, Applicant challenged the decision of the Public Body on the following grounds:
“(i)

Boskalis International bv, against which there was a criminal case 


before the Intermediate Court of Mauritius, was a shareholder of Archirodon, the major shareholder of the JV Strabag International GmbH/Archirodon.

(ii)
Alternatively, the JV Strabag International GmbH/Archirodon failed to inform the Central Procurement Board that Boskalis International bv, the shareholder of Archirodon has sold or transferred or disposed its shares to Archirodon on 12 July 2013 in contravention with Section III – Clause 2.1 of the Bidding Documents.

(iii)
JV Strabag International GmbH/Archirodon should not have qualified for the margin of preference as it failed to comply with the requirements of the bidding documents and the directives of the PPO.

(iv)
 The Public Body was wrong when it negotiated the contract price with the JV Strabag International GmbH/Archirodon in breach of Section 40(2) of the PPA and Regulation 8 of the PPR in as much as no special circumstances warranted such negotiation.”
D. Reply of the Public Body

The Reply of the Public Body to the challenge is as follows:

“The prequalification process started in February 2012 and a list of prequalification firms finalized on 22 August 2012.

Boskalis was fined by a court in Mauritius for corrupt practice in respect of a dredging contract for Mauritius Ports Authority in May 2013.  Boskalis successfully completed the sale of 40% stake in Archirodon Group JV on 13 July 2013.

The closing date for the submission of the bids by the tenderers was 04 February 2014, i.e. at a time when “Boskalis” had already sold its share participation in Archirodon.

From the above, it can be deduced that;

(i)  At time of prequalification of contractors, (between February 2012 and August 2012) Boskalis despite being a shareholder of Archirodon was not yet fined by a court in Mauritius; and

(ii) When bids were received for the RFP on 04 February 2014 from Strabag/Archirodon JV, Boskalis was no longer shareholder of Archirodon.
Furthermore, your attention is also brought to the following:

(i) As per available information, up till July 11, 2013 the company named “Boskalis Marine Infrastructure Investments BV” was a minority shareholder of Archirodon Group JV of Dordrecht, The Netherlands, being the parent company of Archirodon Construction (Overseas) Co. S.A;

(ii) The role and position of the said Boskalis Marine Infrastructure Investments BV, for the period it was shareholder of the said Archirodon Group NV, was strictly limited to an investment shareholder;

(iii) The said shareholder had no involvement whatsoever in the operations, business activities and day-to-day management of the parent entity (Archirodon Group JV) since the latter is managed and controlled by its majority directors;

(iv) Hence, the decision-making and management of the company (including day-to-day operations, tendering, entering into contracts etc.) was actually performed by the majority Directors.
You may also note that no obligation was ever stipulated (either directly or indirectly) in any regulatory instrument (instruction to tenderers, tendering legislation etc.) that in order for a tenderer to bid for a project it should perform corrupt practices checks within the entire spectrum of its ultimate shareholders.  It is most reasonable that the management of a company tendering for a project cannot have any such information as it exceeds by far the scope of its powers and authorities.

Margin of Preference has been applied in accordance with provisions of ITB 34.1 of the BDS.

According to Procurement Policy Office Circular No. 7 of 2010, “Special Circumstances for Negotiation, negotiations may be carried out when “the lowest evaluated substantially responsive bid exceeds the updated estimated cost of the works by more than 15% or when it is substantially above the estimated costs for any contract other than works, and a re-bid exercise is considered not practical”.
E. Grounds for Review
By letter dated 21 July 2014, the Applicant seized the Independent Review Panel for review.

The grounds for review are as follows:

i. The JV Strabag International GmbH/Archirodon was prequalified on the 28th August 2012 together with four other bidders including the Applicant. The Applicant avers that since Boskalis International bv, which was engaged in corruption and was a stakeholder of Archirodon, the major shareholder of the JV Strabag International GmbH/Archirodon and was even found guilty in May 2013, the Public Body should have sanctioned the JV Strabag International GmbH/Archirodon and declared it ineligible to the contract.


ii. Based on the reply letter of the Public Body dated 15th July 2014, Boskalis International BV was fined by a court in Mauritius in May 2013. The CPB/Public Body should have declared the JV Strabag International GmbH/Archirodon ineligible and should not have even called the JV Strabag International GmbH/Archirodon to collect the tender documents on the 25th September 2013, since Boskalis International bv, which was a shareholder of Archirodon was engaged in corruption.
iii. Alternatively, the JV Strabag International GmbH/Archirodon failed to inform the Central Procurement Board that Boskalis International bv, the shareholder of Archirodon has sold or transferred or disposed its shares to Archirodon on 12 July 2013 in contravention with section III – Clause 2.1 of the Biding Documents.
iv. JV Strabag International GmbH/Archirodon should not have qualified for the margin of preference as it failed to comply with the requirements of the bidding documents and the directives of the Procurement Policy Office.
v. The Applicant avers that the JV Strabag International GmbH/Archirodon did not give the percentage of the total man days to be deployed by local man power with breakdown indicating type of works to be entrusted to local manpower and did not produce any evidence to that effect.

F. The Hearing
At the very start of the hearing, Mr. G. Glover, SC, who appeared for the Applicant, objected to the decision of the Panel allowing the successful bidder to intervene in the course of the proceeding before the Panel.  In an oral ruling, the Panel set aside the objection on the ground that the successful bidder, as an interested party, has a right to intervene to protect his interest in the matter.  Two other motions of Mr. G. Glover, SC, which would have resulted in having the hearing postponed, were similarly set aside on the ground that the applicant should have taken the initiative to apply for the record of the Central Procurement Board and to require the attendance of the representatives of the Central Procurement Board well before the hearing date. Mr. G. Glover, SC, then decided not to call any evidence but to submit written submission.
Mrs M. J. Lau Yuk Poon, who appeared for the Public Body, filed her written submission with supporting annexes. The Panel was subsequently favoured with the written submission of the applicant as well as those of the successful bidder who was represented by Messrs A. Moollan, S. Oozeer and R. Ramburn, instructed by Attorney O. Bahemia.
G. Findings

The Panel has closely examined the written submissions of all the parties in the light of the bundle of documents which were communicated to the Panel and our findings are as here under:
(i)      The successful bidder, before the Panel, is Strabag/Archirodon JV [SAJV] and not Boskalis International BV.


(ii)      Boskalis International BV, Baggermaatschappij Boskalis BV and Boskalis Marine Infrastructure Investment BV are three different entities.


(iii)      The legal entities which were fined by the Intermediate Court are Boskalis International BV and Baggermaatschappij Boskalis BV.


(iv)      Archirodon Group NV bought 40 % shares in the Boskalis Marine Infrastructure Investment BV on 13 July 2013.

(v)      The joint venture is between Strabag JV and Archirodon JV.


(vi)      The leading partner of the joint venture is Strabag JV.


(vii) In any case, a shareholder per se, cannot be assimilated to an agent of the legal entity of which he is a member.
(viii) The Panel has seen the undertaking given by the successful bidder in its letter  dated 01 February 2014, and is satisfied that the successful bidder has complied with ITB 34.1 of Volume I Section II of the Bid Data Sheet, in so far as the Margin of Preference is concerned.
H. The Decision
In the light of our above findings, we are of the view that the complaints of the Applicant are not justified. We accordingly dismiss the application.
(S. Toorbuth)

        Chairperson
(Siv Potayya)



            (J. C. Nauvel)


    Member





     Member
Dated  22 August 2014
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