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Decision No. 14/14

 INDEPENDENT REVIEW PANEL

In the matter of:



 Beijing Zhuzong Group Co. Ltd
 (Applicant)

      v/s

Ministry of Youth & Sports
         (Respondent)

(Cause No.  15/14/IRP)

  Decision

A. Background 

1. The project, which is to be executed on a Design and Build Basis, consists of the Construction of a New International Multipurpose Sports Complex at Triolet on a plot of land of an extent of 2A15. It is stipulated in the bidding document that the various sport facilities should be of international norm so as to be able to organise competitions and training sessions and must provide adequate infrastructure to that effect. The project must be on a design and build basis.

2. Bids were invited from local contractors through Open Advertised Bidding in the newspapers on 14 November 2013, and on the Public Procurement Office website and the closing date which was initially fixed to 09 January 2014, was, following request from potential bidders, extended by Addendum No. 1 to 20 February 2014.

3. In the meantime, Addendum No. 2 was issued on 10 February 2014 which was subsequently followed by a letter dated 13 February 2014, with a significant precision as to the manner the three Badminton Courts are to be attached to the sports hall.

4. At the public opening of the bids on 20 February 2014 in the conference room of the Central Procurement Board, the names of the eight bidders were read out.

5. A Bid Evaluation Committee was set up to look into the responsiveness of the bidders to the requirements of the employer.  The Bid Evaluation Committee was subsequently assisted by a Technical Committee to assess the Mechanical, Electrical, Air-Conditioning and five tightly component of four substantially responsive bids retained for further consideration.
6. By letter dated 29 April 2014, the bidders were notified of the identity of the successful bidder, for a sum of Rs172,450,350 including a contingency sum of Rs5 M with VAT

B. The Challenge

In accordance with section 43 of the Public Procurement Act 2006 and Regulation 48, the Applicant challenged the decision of the Public Body on the following grounds:

“1.
The successful bidder’s proposal, (bid no. 7), should have been rejected as (a) it did not comply with the employer’s requirements relating to LED lighting and acoustics which were both mandatory requirements; and (b) the successful bidder did not have the specific mandatory required experience of having built and completed a 110m rupees similar international sports complex  within the last five years, with the  same characteristics, the same complexity and nature and meeting all the employer’s requirements as clearly stipulated in the tender documents and in the addendum for clarification on this specific issue.
2.
Any bidder’s offer which failed to comply with the mandatory performance specifications of lighting, acoustics and flooring and more specifically the new mandatory requirement for three international badminton courts outside the sports hall should have been rejected as being non compliant.
3.
Bid no. 6 was substantially responsive and should have been determined to be so, as there was no major deviation in the bidder no. 6’s proposal.
4.
The marks allocated to bidder no. 6 should have been disclosed to it, as was done in the previous tender exercise, the marks allocated having been previously communicated to each bidder whether successful or not, bidder no. 6 having previously scored 83.8 marks on the previous technical assessment.
5.
Further, or alternatively, the present marking methodology is flawed or lacks consistency.”
C. The Reply of the Public Body

The Reply of the Public Body to the challenge is as follows:
“1.
Section 43(1) of the Public Procurement Act 2006, subsequently amended stipulates that - 

         “A bidder who claims to have suffered, or to be likely to suffer, loss or injury due to a breach of a duty imposed on a Public Body or the Board by this Act, may challenge the procurement proceedings before the entry into force of the procurement contract.”


         Since the evaluation of bids of the financial proposal was still in progress, the Central Procurement Board was not allowed to provide any information to unsuccessful bidder at this stage as per the Public Procurement Act 2006.

2.
      The Bid Evaluation Committee has considered the technical proposal of your Company to be not responsive on the following ground:

(a)  In the bid, it provided for individual M & E professionals as design consultants for Electrical component and Mechanical component of the project and no firms has been proposed; and

(b) Besides, your company has not satisfied requirement of the bidding document indicated at paragraph 9 of pg 54 – format of  Bidder’s Proposal of Employers Requirement.


        As per paragraph 9.0 – Format of Bidder’s Proposal,

       “The bidder shall submit appropriate drawings and reports to explain his scheme.  Though working drawings are not expected at this stage, the scheme shall be detailed enough to enable the pricing to be realistic.

The following shall be scheduled of the proposal – 
Site and Location Plan – Scale 1:250, showing proposed finish levels of the building, tarmac, drainage, external ground levels, sewerage system, rain water disposal system, water supply reticulation, landscaping and setbacks etc.

The following to a scale of 1:100 – 

Floor plans

Roof plan

Sections (min 2)

Elevations”

(i)  The BEC has noted that your Company has not submitted any of the required Architectural drawings

(ii) The drawings submitted by your Company relate to structural and M & E components and does not permit assessment of the design with respect to the Employer’s requirements.

(iii) The non-submission of the site and location plan, floor plans, sections (to required scale) and elevations (to required scale) is a major deviation as the proposal cannot be assed for compliance with the Employer’s requirements.
3.
       In light of the above major deviations, the BEC has considered the Bid of your company is not responsive to the requirements of the bidding document.”

D. Grounds for Review

In accordance with section 45 of the Public Procurement Act 2006 and regulation 49, the Applicant seized the Independent Review Panel for a review of the decision of the Public Body on the same grounds as for the challenge.
E. Hearing
1. The hearing, in the course of which all the parties including the successful bidder were represented, started on 19 June 2014. 
2. Mr A. Domingue, SC who appeared for the Applicant, called Mr Dwarka, who gave evidence, supplemented by visual aid, in support of the grounds submitted to the Independent Review Panel for review.

3. Neither the Public Body nor the successful bidder adduced evidence in rebuttal of the evidence adduced on behalf of the Applicant.

F. Observations
1. The Panel observes that in its reply to the challenge, the Public Body did not react to the grounds challenging the responsiveness of the successful bidder.

2. In the course of the hearing, neither the Public Body nor the successful bidder called evidence in rebuttal of Applicant’s claim that the successful bidder was not substantially responsive to the requirements of the Public Body.

3. Following a written request by the Independent Review Panel, after the hearing was over, the following replies were received from the Central Procurement Board to the effect that “nowhere in the bidding document, it is mentioned that the prospective bidders should have built and completed a Rs110M similar international sports complex within the last five years with similar characteristics, the same complexity and nature to qualify for award, and that the successful bidder had successfully completed  complex building contracts of value ranging from Rs201M to Rs450M including steel structures of same complexity as the sports complex project at Triolet.  As regards the shortcomings with respect to Led Floodlights for the sports hall, the Bid Evaluation Committee has considered it as a minor deviation.  The Bid Evaluation Committee has not found any shortcoming regarding the Acoustic system.”
G. Decision of the Panel
1. Given the ambiguity in the wording of paragraph 2.4.2, at page 106 of the Bidding Document which is reproduced hereunder, the Panel is of the view that the Public Body was right not to penalize the successful bidder in so far as its experience in a “similar” project is concerned.
“2.4.2 
Specific Experience

(a)  Participation as prime contractor in at least one contract within the last 5 years, with a value of at least Rupees one hundred and ten million (Rs110M), that have been successfully and substantially completed and that are similar to the proposed Works.  The similarity shall be based on the physical size, complexity, methods/technology or other payments received for contracts in progress or completed, within the last three years (3 years).”
2. It is admitted, however, that the successful bidder has not complied with the requirement laid down under Para 3.5 type H found at pages 68 and 71 of the Bidding Document in relation to led floodlights, yet the Public Body decided not to penalize the successful bidder in the light of the latter’s  undertaking to take appropriate remedial action.
3. In so far as the allegation of inadequacies of the Applicant’s bid are concerned, the Panel notes that their evidence before the Panel have remained unrebutted.  Furthermore, the Panel is of the view that the shortcomings, if any, complained of can be rectified without any bearing on the competitiveness of the bids.

4. The Panel accordingly concludes that the Applicant has not been fairly assessed, and therefore recommends a re-evaluation of the bids.

(S. Toorbuth)

        Chairperson
(Siv Potayya)



            (J. C. Nauvel)


    Member





     Member
Dated: 20 August 2014
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