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Decision No. 13/14

 INDEPENDENT REVIEW PANEL

In the matter of:



Beijing Zhuzong Group Co. Ltd
 (Applicant)

      v/s

National Housing Development Company Limited
         (Respondent)

(Cause No.  23/14/IRP)

  Decision

A. Background 

By letter dated 09 July 2014, Beijing Zhuzong Group Co. Ltd was notified by the National Housing Development Company Limited, that its bid dated 29 April 2014 in response to the invitation for bids for the procurement of Construction of 91 Low Cost Housing Units and Associated Infrastructural Works and 30 Serviced Plots at Sebastopol, reference no.: OAB No. HNDC/0513/Lot 5, has not been retained following an evaluation carried out pursuant to section 40(3) of the Public Procurement Act.

By the same letter, the identity of the successful bidder, with particulars as to the corrected bid amount was disclosed.

Availing itself of the provisions of section 43, coupled with regulation 48 of the Public Procurement Regulations 2008), the Applicant challenged the decision of the Public Body on the following grounds:

“Bidder has submitted the 3rd lowest bid and the notification for award under section 40(3) of the PPA is for a bidder who has submitted a Bid which is higher than his.”

By letter dated 18 July 2014, the dissatisfied bidder was informed by the Public Body that its bid was rejected on the following grounds:

“You have not fully reproduced paragraph (c) of the Bid Submission Form, omitting the wording “inclusive of all Taxes” for the total price of your bid.  This omission was considered as a major deviation.
Not withstanding the above, it has also been found that the minimum amount of your liquid asset and/or credit facilities from your bank did not specify that the amount of Rs15m is not of other contractual commitments as clearly stipulated in Section II – Bidding Data Sheet ITB 6.3(e) of the Bidding Document.”
Not satisfied with the reason advanced by the Public Body, the dissatisfied bidder purporting  to act under section 45 and regulation 49, applied to the Independent Review Panel for a review of the decision of the Public Body.
At the start of the hearing, the attention of the parties was drawn to the fact that the application was received on 25 July 2014, and submissions were accordingly invited as to whether the application  has to be considered to be outside the statutory time  frame laid down under regulation 48(5) of the Public Procurement Regulations 2008.
Submissions were thereafter offered on the following three points:

· Is the application for review outside the statutory time frame  for an application to be filed.

· Does the omission of the words “inclusive of all taxes” at paragraph (c) of the Bid Submission Form constitute a major deviation.
· Does the omission in the bank testimonial form from HSBC, filed by the Applicant, of the expression “net of other contractual commitments”, is in breach of ITB 6.3(e) of the Bidding Documents, and amounts to a major deviation.
The Panel, after going through the various documents communicated by the parties, and after considering the respective submissions of Counsel, has come to the following conclusions:

Ground 1

The Panel is being asked to pronounce itself as to whether the application for review is time barred.

On 15 July 2014 the Applicant lodged a challenge with the Respondent and three days later the Respondent informed the Applicant that the challenge was set aside.  On 25 July 2014, an application for review was lodged before the Independent Review Panel, i.e outside the statutory time frame of seven days.
The Panel is of the view that the application has been lodged in breach of regulation 48(5) of the Public Procurement Regulations 2008, and is therefore time barred.
The application is accordingly dismissed.

Having reached the above conclusion, the Panel does not find the need to probe into the other grounds.

(S. Toorbuth)

        Chairperson
(Siv Potayya)



            (J. C. Nauvel)


    Member





     Member
Dated  13 August 2014
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