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Decision No. 11/14

 INDEPENDENT REVIEW PANEL

In the matter of:



Trionex Development Ltd
 (Applicant)

      v/s

Ministry of Health & Quality of Life
         (Respondent)

(Cause Nos.  06/14/IRP)

  Decision

A. Background 

On the 25 February 2014, the Respondent had launched a tender for the supply of sutures with the requirement that only ‘’the United States standard and the European Community standard’’ would be acceptable. Three days after the launching, the Applicant lodged a challenge that the specifications were tailor-made and were restrictive.

Following that objection, a technical team was set up to look into the matter and the specification was reviewed and it became ‘’the United States standard and/or the European Community standard’’.

The Applicant was still not satisfied with the amendment and it challenged it on mainly the following grounds.
The Applicant had challenged that condition, mainly Clause ITB 12.1 (h) on the ground that it has been importing such materials known as Synthecon from South Africa as from 2012 for the local market.

It had on some occasions supplied same to the Respondent arguing that this change in the ITB 12.1 (h) would restrict competition to a very low amount of people at a very high price and that its price is much better and the standards are exactly the same.

B. Grounds for Review


The grounds for review are as follows:

“Under sections 45(b) and 45(c) of the Public Procurement Act 2006

(1) The Public Body failed to give due consideration and/or any consideration whatsoever to the Applicant’s representation that the South African Bureau of Standards SABS certification is both an internationally and locally recognised and acceptable certification.
(2) The Public Body failed to give due consideration and/or any consideration whatsoever to the fact that previously, in May 2013 the same Public Body awarded to the Applicant part of the tender referenced OAB MHPQ/MDIS/2012/Q31 for the supply of suture materials and that the Applicant had supplied the same Public Body with around 4560 boxes of Synthecon Sutures made in South Africa and certified by the SABS SANS 494-1, to its satisfaction.  The Applicant supplied a further 3000 boxes of the same sutures to the same Public Body through direct procurement in the same year and again with no adverse report.

(3) The Public Body failed to give due consideration and/or any consideration whatsoever to the fact that the procurement proceedings for the Invitation of Bids for the Procurement of Suture Materials (National Bidding) Procurement Reference No. OAB MHPQ/MDIS/2013/Q32 are inherently flawed and have been tailor-made to benefit a minority of tenderers who are able to satisfy the US FDA and/or CE certification, to the detriment of the majority of tenderers who import products from countries such as South Africa, which has its own standards and quality certification, which also meets international standards and quality.

(4) The Public Body failed to give due consideration and/or any consideration whatsoever to the fact that the inclusion of the Clause ITB 12.1(h) to the Instructions to Bidders, which provides that “US FDA and CE Certificates should be submitted from the manufacturer for all items” (subsequently amended to read “US and/or CE ...” following the challenge made by the Applicant on the  28 February 2014), acts as a barrier to the promotion of a competitive procurement environment in Mauritius, deliberately prevents and denies national suppliers and especially small and medium enterprises such as the Applicant competitive access to procurement on the ground that their product is not US FDA and/or CE compliant and thereby restricts and/or harms and/or distorts competition in the market for the supply of suture materials in Mauritius, contrary to both the Competition Act 2007 and the Public Procurement Act 2006.

(5) By inserting Clause ITB 12.1(h) to the Instructions to Bidders in the Invitation for Bids for the Procurement of Suture Materials (National Bidding) Procurement Reference No. OAB MHPQ/MDIS/2013/Q32, the Public Body has acted in an arbitrary, inconsistent and unreasonable manner and the  Applicant has reason to believe that it has been exceptionally inserted in the Procurement under reference in order to benefit a single competitor.  The moreso that in another tender for the supply of surgical instruments etc for Trust Fund for Specialised Medical Care Cardiac Centre  MHPQ/MDSP/2013/Q19, which shall be closing on 19 March 2014, there is no such standard certification required.

(6) The Public Body failed to give due consideration and/or any consideration whatsoever to the fact that Mauritius is a member State of the COMESA and the SADC and that in the circumstances, the Public Body is wrongly and arbitrarily precluding the internationally recognised and accepted standards and quality certified by the SABS.

(7) By limiting, without any valid justification, the standard  to a standard acceptable by the US Food and Drug Administration and/or a standard certified by the European Committed for Standardisation for products sold or traded in the European  market, the Public Body is acting in an unfair and arbitrary manner, contrary to the principles of natural justice and contrary to the general public interest.”
C. Reply of the Respondent 

The Respondent contends that during the past years, the surgeons of the Ministry had very poor experience and complications following the use of suture materials without the United States standard or the European Community standard.

 It added among other grounds that that this led to lot of complications such as:

(i) stitch abscess;

(ii) dehiscence of wound;

(iii) post-operative hernias;

(iv) breaking of needles and suture materials.

The Respondent laid stress on the fact that it has the duty to ensure that the products purchased for the treatment of patients are of international standard and quality. For the purposes of safeguarding the interests of the patients it cannot be dictated by the bidders and it is the latters’ duty to find the required certifications as the international markets do cater for them.
D. The Admitted Facts
1. Trionex Development Ltd has been until recently supplying to the hospital authorities in the Republic of Mauritius Synthecon sutures made in South Africa and certified by SABS SANS 494-1.
2. Trionex Development Ltd has supplied 3,597 boxes of 12 pieces of Synthecon sutures by local/direct purchase, and 4,560 boxes through awarded tender.

3. The Public Body has amended ITB 12.1(h) limiting the importation to the materials bearing US FDA or CE certificate, thereby excluding materials supported by SABS SANS certificate.

4. The importation of the materials carrying SABS SANS certificate is not prohibited in Mauritius and they are currently used in our hospitals.
E. The Evidence
1. The evidence adduced by the Applicant, and which stands unrebutted, is to the effect that the materials imported and sold by Applicant is of good quality and of international standard, at a competitive price.
2. The sweeping statement made by the Public Body to the effect that medical professionals have had a poor experience with the product imported and sold by the Applicant, has not been supported by any concrete example.  On the contrary, the prevailing recourse to the materials imported and supplied by the Applicant reinforces the contention of the Applicant that its materials are of good quality.
F. Findings

We have duly considered the evidence on record, and the submissions of Counsel, and have come to the conclusion that the exclusion of sutures carrying SABS SANS 494-1 is not justified. 
We are therefore of the opinion that the exclusion of sutures carrying SABS SANS 494-1 will deprive the Applicant from participating in the bidding process.

Given the competitive price of sutures carrying SABS SANS 494-1, and given our findings that no evidence has been placed before the Panel to the effect that the materials bearing SABS SANS 494-1 certificate are of poor quality, the Panel recommends that the criterion laid down under para 12.1(h) be accordingly reviewed.
(S. Toorbuth)

        Chairperson
(Siv Potayya)



            (J. C. Nauvel)


    Member





     Member
Dated  10 July 2014
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