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Decision No. 10/14

 INDEPENDENT REVIEW PANEL

In the matter of:



Phil Alain Didier Company Ltd (PAD & Co. Ltd)
 (Applicant)

      v/s

Road Development Authority
         (Respondent)

(Cause Nos.  19/14/IRP)

  Decision

A. Background 

1.
The objective of this procurement exercise is to select framework contractors having the required qualification for carrying out Maintenance and Minor Works in connection with roads under the responsibility of the Road Development Authority as well as similar works for other contracting bodies.
2.
The selection would be on a zone wise basis as follows with no limits on the number of zones quoted by a Contractor subject to corresponding qualification given in the bidding document:


Zone North – Pamplemousses and Riviere du Rempart

Zone East – Moka and Flacq


Zone Central – Plaines Wilhems, Black River and Port Louis


Zone South – Grand Port and Savanne

3.
This bidding document is a specifically customized bidding document to cater for the Framework Agreement for Maintenance and Minor Works in the four zones for the period 2014-2016.

4.
The Road Development Authority issued an invitation for eligible and qualified bidders to participate in Framework Agreement for Maintenance and Minor Works (2014-2016) on 23 December 2013 through International Open Advertised Bidding method.
5.
The closing date for the submission of bids, initially fixed for 13 February 2014 at 13.30 hrs (local time) at latest at the Central Procurement Board, was postponed, by Addendum No. 2 to 05 March 2014.

Public opening was carried out on the same day at 14.00 hrs in the Conference Room at the Central Procurement Board.  Eight bids were received.  All the eight bids were found to have met the validity period as per Addendum No. 3 and ITC 18.  These are as follows:
	Bidder

 No.
	Bidder Name
	Bid Validity
	Remarks

	1
	Rehm Grinaker Co. Ltd
	2/6/2014
	Meets the requirement of ITC 18

	2
	Super Builders Co. Ltd
	3/6/2014
	Meets the requirement of ITC 18

	3
	Gamma Construction Co. Ltd
	2/6/2014
	Meets the requirement of ITC 18

	4
	Colas (Maurice) Ltee
	2/6/2014
	Meets the requirement of ITC 18

	5
	General Construction Co. Ltd
	2/6/2014
	Meets the requirement of ITC 18

	6
	Transinvest (Mtius) Ltd
	3/6/2014
	Meets the requirement of ITC 18

	7
	PAD & Co. Ltd
	2/6/2014
	Meets the requirement of ITC 18

	8
	Best Construct Co. Ltd
	3/6/2014
	Meets the requirement of ITC 18



The aggregate annual amount of expenditure for the Road Development Authority under the Framework agreement is estimated to be in the tune of Rs600m.
6.
Three addenda were issues as follows:

(i) Addendum No. 1 dated 22.01.2014 concerning the address of the Independent Review Panel and the validity of proposal.

(ii) Addendum No. 2 dated 30.01.2014 concerning postponement of deadline for submission of bid.

(iii) Addendum No. 3 dated 12.02.2014 concerning amendments to particular Conditions of Contract, Instructions to Contractors, Table of Adjustment Data and Schedule of rates for general items among others.

B. Grounds for Review


The grounds for review are as follows:


“The Public Body, through the Bid Evaluation Committee, wrongly determined Applicant’s proposal to be non-responsive for the following reasons:
(a) On a proper construction of ITC 14.5, as amended, the bidder is required to submit the indices for the adjusted rates “at least 14 days before the expiry of the first twelve month period” in the Framework Agreement, implying therefore, that such indices could not and should not have been a relevant consideration for evaluation.

(b) At any rate, on the contention of the Public Body as set out in their Reply to the Applicant’s Challenge, the logical inference could only be that the bidder has chosen not to make any adjustments to the rates applicable in the second year of the Framework Agreement.
(c) The ‘omission’ by the Applicant to provide a detailed breakdown of direct costs for selected items, does not constitute a material omission inasmuch as what is required for the evaluation is the cost figure and not the detailed breakdown thereof.
(i)  The requirement for the submission of the breakdown of costs should be read together with ITC 26(1) which empowers the Central Procurement Board to request any contractor for clarification could not and would not have any incidence on the rates quoted.
(d) Applicant’s proposal is substantially responsive and meets the requirements of the Framework Agreement Documents without any material deviation, reservation or omission.”
C. Evaluation Process 


The Central Procurement Board appointed a three-member bid Evaluation Committee to evaluate the eight bids which were received.


The Bid Evaluation Committee conducted the exercise in accordance with ITC 12, 16, 17, 18, 28, 31 and 32 and the criterion  contained in section of the Bidding Document.


During the evaluation exercise, the Bid Evaluation Committee noted omissions in the submission of bidders namely Super Builders Co. Ltd and PAD & Co. Ltd.  None of the eight was suspended, debarred or disqualified under the Public Procurement Act 2006 at the material time and they were all found to be eligible.

The Bid Evaluation Committee subsequently noted that the Applicant had failed to submit the following:

(a)  Price adjustment data required as per Addendum No. 3.  It is to be noted that the price adjustment data shall be used by the Lead Organization to adjust rates for the second period of 12 months of execution of this project which is for a 2 year period.  This non-submission constitutes an omission as per ITC 27 and if rectified would unfairly affect the competitive position of all contractors presenting substantially responsive proposal as per ITC 28.2(b).

(b) The detailed breakdown of direct costs submitted are not for items numbers as listed in the Breakdown of prices as required in the bidding document.


The Bid Evaluation Committee has considered that item(a) above to be a major deviation and omission pursuant to Clause 27 of  the ITC and therefore Applicant was considered to be non-responsive.

D. Submissions and Findings


We have duly considered all the relevant documents communicated to the Independent Review Panel, and the submissions of Counsel, and agree with Respondent that failure to provide base indices as per ITC 14.5 amounts to a major omission and, if allowed to be rectified, would unfairly affect the competitive position of fully compliant bidders.

The Panel therefore finds that there is no merit in the application, which is accordingly dismissed. 

(S. Toorbuth)

        Chairperson
(Siv Potayya)



            (J. C. Nauvel)


    Member





     Member
Dated   10 July 2014
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