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Independent Review Panel – Decision No.  4(a)/14

Decision No. 4(a)/14
 INDEPENDENT REVIEW PANEL

In the matter of:



Tayelamay & Sons Enterprise Ltd

(Applicant)

      v/s

Knowledge Parks Ltd

(c/o Ministry of Tertiary Education, Science, 
Research and Technology)
         (Respondent)

(Cause No. 02/14/IRP)

  Majority Decision

A. Background 

1.
On 27 August 2013, the Knowledge Parks Ltd (c/o Ministry of Tertiary Education, Science, Research and Technology) using the Open National Bidding method invited bids from eligible and qualified bidders for the “Construction of a New University Campus at Reduit” (CPB/28/2013).  The deadline for the submission of bids was 10 October 2013 at 13.30 hrs and the opening of bids was scheduled for the same day at 14.00 hrs.

The estimated cost of the project was MUR79,743,342 (VAT Exempt after discount).  Four addenda were issued as per the following details:

· Addendum No. 1 on 11 September 2013

· Addendum No. 2 on 23 September 2013

· Addendum No. 3 on 01 October 2013

· Addendum No. 4 on 01 October 2013

A pre-bid meeting was held on 19 September 2013.

2.
Bids were received from thirteen bidders by the deadline for the submission of bids.  The names of the bidders and the details as read out at the public opening were as follows:

	Bid No.
	Bidder
	Discount

(Rs)
	Quoted Amount after Discount VAT Exempt

(Rs)

	1
	Nundun Gopee & Co Ltd
	2,000,000.00
	72,911,463.00

	2
	Tianli Construction Co. Ltd
	2,000,000.00
	83,266,268.00

	3
	China Jiangsu International Economic Technical Cooperation Corporation
	4,000,000.00
	88,712,839.00

	4
	Super Construction Co Ltd
	2,235,065.00
	80,898,698.00

	5
	Laxmanbhai & Co. (Mtius) Ltd
	-
	82,080,142.36

	6
	Phil Alain Didier Company Ltd (PAD & Co Ltd)
	-
	103,681,071.00

	7
	General Construction Co Ltd
	5,597,000.00
	83,639,000.00

	8
	Tayelamay & Sons Enterprise Ltd
	5,416,843.00
	71,397,610.00

	9
	Beijing Construction Engineering Group Co Ltd
	-
	82,867,950.26

	10
	Keep Clean Ltd
	-
	89,596,445.02

	11
	Safety Construction Co Ltd
	-
	211,418,291.00

	12
	Buildnex Construction Co Ltd
	1,884,118.01
	91,050,113.00

	13
	Ramloll Bhooshan Renovation and Building Ltd
	6,500,000.00
	72,313,943.00



A three-member Bid Evaluation Committee was appointed by the Central Procurement Board on 11 October 2013 to evaluate the thirteen bids received.  On 18 November 2013, the Bid Evaluation Committee submitted its report and concluded that “the lowest evaluated substantially responsive and compliant bid is from No.13, Ramloll Bhooshan Renovation And Building Ltd and the price quoted is within the estimated cost”.
3.
Pursuant to section 40(3) of the Public Procurement Act 2006 all bidders were notified of the outcome of the bidding exercise on 06 January 2014.  Tayelamay & Sons Enterprise Ltd as an aggrieved bidder challenged the decision of the Public Body on 10 January 2014.  On 13 January 2014, the Public Body requested and obtained materials from the Central Procurement Board to reply to the challenge.  Based on the information received from the Central Procurement Board, the Public Body replied to the challenge on 16 January 2014.  Tayelamay & Sons Enterprise Ltd still dissatisfied with the decision of the

Public Body lodged an Application for Review to the Panel on 22 January 2014.

On 23 January 2014, the Panel suspended the procurement proceedings until the appeal was heard and determined.  Using the letter dated 24 January 2014 received from the Central Procurement Board, the Public Body submitted its comments on the Application for Review on the same date which are as follows:

· 
“The bid of Tayelamay & Sons Enterprise Ltd has not been retained by the Bid Evaluation Committee for the following reason:

At Section II – Bid data Sheet – ITB 32, it is mentioned that “Bidders applying for the Margin of Preference shall submit, as part of their bidding document evidence of
(c) the percentage of the total man-days to be deployed by local man power with breakdown indicating type of works to be entrusted to the local manpower”

· Tayelamay & Sons Enterprise Ltd has stated in a covering letter dated 10 October 2013 “we are hereby applying for Margin of Preference in accordance with Section II BDS, ITB 32 and as defined in Section IV Evaluation Criteria”.  However, nowhere in thier bid, mention is made of the percentage of total man-days to be deployed by local manpower with breakdown indicating tye of works to be entrusted to the local manpower.  This omission was considered by the Bid Evaluation Committee to be a major deviation and thus the bidder was not qualified for the margin of Preference.

· Ramloll Bhooshan Renovation and Building Ltd was accordingly recommended by the Bid Evaluation Committee for award of contract as its bid was the lowest evaluated substantially responsive one in view of the fact that it had benefitted from a Margin of Preference of 10%.”

B.
Grounds for Review

The Grounds for Review are as follows:

“(i)
The Applicant has fully complied with the requirements of the bid and submitted the lowest compliant offer.
(ii)
The Applicant is the lowest substantially responsive bid before and after the application of the margin of preference.

(iii)
The Applicant qualifies for the margin of preference and by applying the margin of preference; the Applicant should have been awarded the tender.

(iv)
The Applicant avers that Ramloll Bhooshan Renovation and Building Ltd did not qualify for the margin of preference.

(v) Even if the Applicant is not successful ground (iii) above, and the margin of preference is not applicable to Ramloll Bhooshan Renovation and Building Ltd, the Applicant is the lowest substantially responsive bid.”  
C.
The Evaluation Process
1.
The Central Procurement Board appointed a three-member Bid Evaluation Committee to evaluate the thirteen bids received by 10 October 2013 the deadline for the submission of bids.  The Bid Evaluation Committee submitted its evaluation report to the Central Procurement Board on 18 November 2013.
2.
Before undertaking an in depth analysis, the Bid Evaluation Committee examined the completeness of each bid received.  All bidders were retained for further evaluation except Bidder No. 12, Buildnex Construction Co Ltd, as it failed to comply with ITB 6.2(g) of the Bidding Data Sheet which refers to adequacy of working capital and this was considered as a major deviation by the Bid Evaluation Committee.
3.
The Bid Evaluation Committee then carried out an exercise to determine the substantial responsiveness of the twelve bidders as per the provisions of the bidding documents and concluded that the bid of Bidder No. 11, Safety Construction Co Ltd, was not responsive as it failed to comply with ITB 6.3(b) of the Bidding Data Sheet - experience in works over the last five years.  Thus, the bid of Bidder No. 11 was not evaluated further.
4.
The Bid Evaluation Committee checked the eleven bids retained for arithmetical errors as per ITB 31 of Section 1 – Instruction to Bidders and reported the results together with the quoted price, the ranking of the bidders after correction of errors and the variation percentage with respect to estimated cost at page 18, Table 4 of the evaluation report:

	Bid No.
	Bidder
	Price at Bid Opening (Incl VAT)

(Rs)
	Bid Price after Corrections

(Rs)
	Ranking
	Variation Percentage with respect to Estimated Cost

	1
	Nundun Gopee & Co Ltd
	72,911,463.00
	72,910,953.00
	3
	< 8.57

	2
	Tianli Construction Co. Ltd
	83,266,268.00
	83,261,178.34
	7
	> 4.41

	3
	China Jiangsu International Economic Technical Cooperation Corporation
	88,712,839.00
	88,454,109.00
	9
	> 10.92

	4
	Super Construction Co Ltd
	80,898,698.00
	78,960,501.00
	4
	< 0.98

	5
	Laxmanbhai & Co. (Mtius) Ltd
	82,080,142.36
	82,405,411.07
	5
	> 3.34

	6
	Phil Alain Didier Company Ltd (PAD & Co Ltd)
	103,681,071.00
	103,681,071.00
	11
	> 30.02

	7
	General Construction Co Ltd
	83,639,000.00
	83,639,000.00
	8
	> 4.89

	8
	Tayelamay & Sons Enterprise Ltd
	71,397,610.00
	71,263,443.83
	1
	< 10.63

	9
	Beijing Construction Engineering Group Co Ltd
	82,867,950.26
	82,815,864.84
	6
	> 3.85

	10
	Keep Clean Ltd
	89,596,445.02
	89,591,613.51
	10
	> 12.35

	13
	Ramloll Bhooshan Renovation and Building Ltd
	72,313,943.00
	72,318,843.00
	2
	< 9.31


5.
Before applying the rate of Margin of Preference, the Bid Evaluation Committee checked which bidders had applied for same and the results are given as follows in Table 5 of the Evaluation Report: 
	Bid No.
	Bidder
	Incorporation Certificate
	% of the total man days to be deployed by local man power to be more than 80 %
	SME Certificate (Eligible 20%)
	% of margin of preference to be applied

	1
	Nundun Gopee & Co Ltd
	√
	√ (no breakdown)
	×
	10%

	2
	Tianli Construction Co. Ltd
	√
	×
	×
	-

	3
	China Jiangsu International Economic Technical Cooperation Corporation
	√
	×
	×
	-

	4
	Super Construction Co Ltd
	√
	×
	×
	-

	5
	Laxmanbhai & Co. (Mtius) Ltd
	√
	×
	×
	-

	6
	Phil Alain Didier Company Ltd (PAD & Co Ltd)
	√
	√
	×
	10%

	7
	General Construction Co Ltd
	√
	√

(no breakdown)
	×
	10%

	8
	Tayelamay & Sons Enterprise Ltd
	√
	×
	×
	-

	9
	Beijing Construction Engineering Group Co Ltd
	√
	√
	×
	10%

	10
	Keep Clean Ltd
	√
	×
	×
	-

	13
	Ramloll Bhooshan Renovation and Building Ltd
	√
	√

(no breakdown)
	×


	10%




Legend:
√
denotes ‘Submission’





×
denotes ‘Non-Submission’


Prior to the Application of the rate of Margin of Preference, the bid price of each bidder was adjusted as per details at ITB 33 of Section I – Instruction to Bidders.  The Bid Evaluation Committee then proceeded with the Application of Margin of Preference as per ITB 32 of the Bidding Data Sheet and Sub-Clause 1.2 (ii) of Section IV of the bidding documents.  The results were reported in Table 6 of the evaluation report and are as follows:
	Bid No.
	Bidder
	Bid Price after Corrections

(Rs)
	Price adjustments as per ITB 33

(Rs)
	Bids Amount which remain unchanged
	Bids Amount increases by 10% of margin of preference

(Rs)
	Ranking After application of margin of preference

	1
	Nundun Gopee & Co Ltd
	72,910,953.00
	58,910,953.00
	58,910,953.00
	
	2

	2
	Tianli Construction Co. Ltd
	83,261,178.34
	69,261,178.34
	
	76,187,296.17
	8

	3
	China Jiangsu International Economic Technical Cooperation Corporation
	88,454,109.00
	74,454,109.00
	
	81,899,519.00
	9

	4
	Super Construction Co Ltd
	78,960,501.00
	64,960,501.00
	
	71,456,551.10
	6

	5
	Laxmanbhai & Co. (Mtius) Ltd
	82,405,411.07
	68,405,411.07
	
	75,245,952.18
	7

	6
	Phil Alain Didier Company Ltd (PAD & Co Ltd)
	103,681,071.00
	89,681,071.00
	89,681,071.00
	
	11

	7
	General Construction Co Ltd
	83,639,000.00
	69,639,000.00
	69,639,000.00
	
	5

	8
	Tayelamay & Sons Enterprise Ltd
	71,263,443.83
	57,263,443.83
	
	62,989,788.21
	3

	9
	Beijing Construction Engineering Group Co Ltd
	82,815,864.84
	68,815,864.84
	68,815,864.84
	
	4

	10
	Keep Clean Ltd
	89,591,613.51
	75,591,613.51
	
	83,150,774.86
	10

	13
	Ramloll Bhooshan Renovation and Building Ltd
	72,318,843.00
	58,318,843.00
	58,318,843.00
	
	1


6.
The Bid Evaluation Committee selected the three lowest substantially responsive bids namely, Bidder No. 1 (Nundun Gopee & Co Ltd), Bidder No. 8 (Tayelamay & Sons Enterprise Ltd) and Bidder No. 13 (Ramloll Bhooshan Renovation and Building Ltd), for technical evaluation.  The bids of the three bidders were submitted to a technical advisor for the technical evaluation.  

The Bid Evaluation Committee found that the three bidders namely, Bidders No.1, No. 8 and No. 13, were compliant to the technical specifications and were all retained for financial analysis.

7.
The bids of the three bidders were compared to determine the lowest evaluated bid and the Bid Evaluation Committee considered that “The lowest evaluated bid, as shown in Table 6, is No. 13, Ramloll Bhooshan Renovation and Building Ltd”.
D. 
Submissions and Findings

1.
Mr. C. Massé, Chairman of the Bid Evaluation Committee, stated that according to the Bid Evaluation Committee a bidder which specifies in its bid that it will employ 100% local labour force on the project is eligible for the rate of Margin of Preference and it does not necessarily have to submit “the percentage of the total man-days to be deployed by local manpower with break-down indicating type of works to be entrusted to the local manpower”.  Thus, Ramloll Bhooshan Renovation and Building Ltd was considered to be responsive with respect to the conditions requirements for benefitting from the Margin of Preference

Mr. K. Dosieah, representative of the Central Procurement Board, stated that a bidder indicating in its bid that it will employ 100% local labour for the project is not required to submit the document specified at ITB 32.2(c).  However, it was mandatory for a bidder which will employ less than 100% local labour on the project to submit the break-down together with its bid to benefit from the Margin of Preference.  He added that clarifications cannot be sought from a bidder at the evaluation stage in relation to the percentage of local labour it will employ for the project.  According to him, as the selected bidder had stated in its bid that it will employ 100% Mauritian labour force it was not mandatory for the bidder to submit the break-down specified at ITB 32.2(c).  

Mr. N. Kistnen of Counsel for the selected bidder submitted that a bidder who stated in its bid that it will employ 100% local manpower is not required to submit the break-down of works to be entrusted to the local manpower.  According to him, the selected bidder has duly complied with the conditions to benefit from the Margin of Preference as it had stated in its bid that it will employ 100% Mauritian labour force and was therefore not required to submit the break-down.


It is the contention of Mr. G. Glover, Senior Counsel, for the Applicant that a bidder should make an application to benefit from the Margin of Preference.  He submitted that his client in its covering letter dated 10 October 2013 applied for the Margin of Preference as follows “we are hereby applying for the Margin of Preference in accordance with Section II BDS, ITB 32, and as defined in Section IV, Evaluation Criteria”.  According to him, it is clear from the application that his client will abide with ITB 32 and Section IV – Evaluation Criteria and this indicate that Tayelamay & Sons Enterprise Ltd will employ local labour for the project.  He argued that his client did not specify the percentage of local labour it will deploy as it was deemed to be 100%.

Mr. S. Bhuckory, Senior Counsel, representing the Public Body, stated that according to him the Panel had to consider two fundamental issues:

(i) If it was a fatal omission for a bidder which applies for the Margin of Preference and which does not submit the document specified at ITB 32.2(c).

(ii) Whether a bidder can be requested to submit the document stated at ITB 32.2(c) while the bids are being evaluated

2.
Section IV – Evaluation Criteria of the bidding document refers to Margin of Preference at Clause 1(e).  Sub-Clause 1.2 refers to National Bidding and 1.2(ii) states that “Any bidder incorporated in the Republic of Mauritius not satisfying all the conditions mentioned in (a) above but employing local manpower for 80 % or more of the total man-days deployed for the execution of a Works contract, shall be eligible for a Margin of Preference of 10 %.”

ITB 32.2 of the Bidding Data Sheet indicates the documentary evidence that a bidder shall submit in its bid when applying for the Margin of Preference and ITB 32.2 (c) specifies that a bidder shall submit “the percentage of the total man-days to be deployed by local manpower with break-down indicating type of works to be entrusted to the local manpower.”
3.
Sub-Clause 1.2(ii) of Section IV – Evaluation Criteria reproduces Section 1(b)(ii) of Directive No. 12 of 26 December 2012.  In line with the function of the Procurement Policy Office as referred to in Section 7(b) of the Public Procurement Act 2006, the Policy Office issued Circular No. 13 of 2012 to explain how the Clause with respect to Margin of Preference is to be applied and documentation to be submitted.  There is no contradiction between the explanations of the circular, and the Clauses of the directive and the bidding documents.

4.
From the Table 5 of the Evaluation Report, the Panel noted that the Bid Evaluation Committee observed three bidders namely, Nundun Gopee & Co Ltd (Bidder No. 1), General Construction Co Ltd (Bidder No. 7) and Ramloll Bhooshan Renovation and Building Ltd (Bidder No. 13), had applied for the Margin of Preference in their bids.  However, although the three bidders had failed to submit the documentary evidence specified at ITB 32.2 (c) the Bid Evaluation Committee went on to apply the rate of Margin of Preference to their bids.  Table 5 indicates that only two bidders, Bidders No. 6 and No. 9, submitted all documents listed at ITB 32.2.
5.
The Panel examined the bid of the selected bidder, Ramloll Bhooshan Renovation and Building Ltd, and observes that the bidder did not make specific application for the Margin of Preference.  However, at page 4 of Annexure 13 – Methodology of Work in its bid it is stated that “We have adequate Mauritian labour force to tackle all the works.  Mauritian labour force will be employed at 100% for the project – see attached proof of NPF Return of all our employees”. 

6.
The Panel has heard the submissions of Counsel and the explanations of Mr K. Dosieah, Secretary of the Central Procurement Board and Mr C. Massé, Chairman of the Bid Evaluation Committee.  For the Bid Evaluation Committee the above mentioned statement at page 4 of Annexure 13 was considered as an application for Margin of Preference.  The Panel agrees with this conclusion being given that the statement refers specifically to a percentage of Mauritian labour and evidence of same by the NPF return which is usually required in case of application for margin of preference.  Indeed the application for Margin of Preference by the selected bidder and the aggrieved bidder can be easily distinguished.  As revealed in its bid and conceded by Mr G. Glover, SC, the application for Margin of Preference of the Applicant does not mention the percentage of local labour, whereas that of the selected bidder specifically stated that it would be 100%.  
7.
For us, it is therefore clear that the bid of the Appellant suffers from a major omission with regard to the percentage of local man power.  Obviously this omission cannot be cured at evaluation stage, otherwise it would amount to rendering eligible the application for Margin of Preference which was not so at opening of bid stage.

8.
On the other hand, the written statement of the selected bidder which was rightly considered by BEC as an application for Margin of Preference indicates that 100% Mauritian labour force will be employed for the project but this statement is admittedly short of evidence showing the percentage of the total man days to be deployed by local manpower with breakdown indicating type of works to be entrusted to the local manpower in compliance with ITB 32.2(c).


The main issue to be determined is whether there is a need to submit the abovementioned breakdown in cases based on 100% local labour with proof of same.  In our view, this requirement is mandatory only in cases where the application refers to percentage of local manpower of more than 80% because the information requested connotes the idea of a certain percentage of foreign labour as compared to local labour.  The submission of the percentage of the total man-days to be deployed by local manpower with breakdown indicating type of works to be entrusted to the local manpower can be envisaged only in cases of a percentage of foreign manpower and not in cases of 100% local manpower.

9.
We, therefore concur with the view of Mr K. Dosieah and Mr C. Massé that in cases of application for Margin of Preference for 100% local labour, there was no need to submit the breakdown as opposed to application of 80% or more, where the submission of the breakdown is a mandatory requirement.

For all these reasons, the Panel finds that there is no merit in the application which is accordingly set aside.
(H. D. Vellien) 




(Mrs. E. Hanoomanjee)
   Member






   Member
Dated   18 February 2014
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