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Independent Review Panel – Decision No.  03/14

Decision No. 03/14
INDEPENDENT REVIEW PANEL

In the matter of:



Super Construction Co Ltd
(Applicant)

      v/s

Knowledge Parks Ltd
(c/o Ministry of Tertiary Education, Science, 
Research and Technology)
         (Respondent)

(Cause No. 01/14/IRP)

  Decision

A. Background 

1.
The Knowledge Parks Ltd (c/o Ministry of Tertiary Education, Science, Research and Technology) invited bids through the Open International Bidding Method for the project of “Construction of New University Campus at Pamplemousses” – Contract No.: CPB/31/2013.  The closing date for the submission of bids was 16 October 2013 at 13.30 hours at the Central Procurement Board and the public opening was held on the same day at 14.00 hours.  The total estimated cost of the project was MUR363,401,665.00 VAT excluded.  Two addenda were issued and a pre-bid meeting was held on 19 September 2013.
2.
Eleven bids were received by the deadline for the submissions of bids.  The details as read out at the Public Opening are as follows:
	S No.
	Bidder
	Discount

(Rs)
	Bid Amount VAT Exempt after Discount

(Rs)

	1
	Rehm Grinaker Construction Co Ltd 
	5,007,183.26
	359,952,880.00

	2
	Tianli Construction Co Ltd
	Nil
	327,033,985.09

	3
	Gamma Construction Ltd
	Nil
	333,773,191.00

	4
	Hyvec Partners Ltd
	17,204,570.00
	325,000,000.00

	5
	Super Construction Co. Ltd
	8,209,159.00
	316,698,888.00

	6
	Laxmanbhai & Co Mauritius Ltd
	2,038,629.30
	322,800,000.00

	7
	Phil Alain Didier Company Limited
	14,084,256.49
	349,214,223.00

	8
	China Jiangsu International Economic Technical Cooperation
	Nil
	332,742,843.53

	9
	General Construction Company Ltd
	10,315,000.00
	328,914,000.00

	10
	Ramloll Bhooshan Renovation and Building Ltd
	18,000,000.15
	327,890,408.00

	11
	Beijing Construction Engineering Group Co Ltd
	Nil
	359,961,097.85



The Central Procurement Board appointed a three-member Bid Evaluation Committee to evaluate the eleven bids received.  The Bid Evaluation Committee submitted its report on 19 November 2013 and recommended the award of the contract to Hyvec Partners Ltd for an amount of Rs325,000,000.00 excluding VAT. 
4.
Pursuant to section 40(3) of the Public Procurement Act 2006, Knowledge Parks Ltd informed all bidders of the outcome of the bidding exercise on 06 January 2014.  Super Construction Co. Ltd, as an aggrieved bidder, challenged the decision of the Public Body on 10 January 2014 and on the same date the Public Body requested materials from the Central Procurement Board to reply to the challenge.  The Public Body received the required information on 10 January 2014 and replied to the challenge on 13 January 2014.  Super Construction Co. Ltd still dissatisfied with the decision of the Public Body, lodged an application for review to the Panel on 16 January 2014.  Pursuant to section 45 (4) of the Public Procurement Act 2006, the Panel suspended the procurement proceedings until the appeal was heard and determined.  On 23 January 2014, the Public Body submitted its comments on the Application for Review which are same as the reply to challenge.
B.
Grounds for Review

The Grounds for Review are as follows:

“The Public Body did not retain the bid of the Applicant on the basis that the Applicant’s bid did not benefit from the Margin of Preference scheme on the ground that in its bid, mention is not made of the percentage of total man-days to be deployed by local manpower.

The Bid Evaluation Committee considered this omission to be a major deviation leading to the rejection of the Applicant’s bid.

The Applicant had specifically applied for the Margin of Preference in his bid by way of its covering letter dated 16th October 2013 which formed part of its bid by explicitly mentioning therein:

“In accordance with ITB 34.1 Section II of the tender document, we hereby apply for the specified Margin of Preference”

The Applicant, in good faith, had applied for the Margin of Preference, which is a scheme for procurement of works to promote further the employment of local manpower in Works Contract.
The Applicant being a local Mauritian Contractor is in the usual business of using local labour to the required norms in order to benefit from Margin of Preference Scheme in all similar contracts which make provision for the scheme.

The Applicant had submitted a fully responsive bid satisfying all the pre-qualification criteria and it will be grossly unfair and prejudicial to its interests if the Applicant is penalised on the basis that Margin of Preference is not applied with regards to its bid when it had expressly applied for the scheme.
The Applicant also feels aggrieved by the decision of the Public Body because the latter failed, during the evaluation stage of the bids received, to seek clarification from the Applicant as to the percentage of total man-days to be deployed by the local manpower with breakdown indicating type of work to be entrusted to the local manpower knowing fully well that the Applicant had applied for the scheme as per its covering letter forming parts of its bid.

The Applicant disagrees that its omission, a clerical mistake, is fatal to its entitlement to benefit from the Margin of Preference Scheme.

Finally, the Applicant is of the view that the decision of the Public Body which rejected its otherwise fully responsive bid on the sole and unsubstantiated basis that the Applicant, being a bidder, had allegedly omitted to apply for the Margin of Preference was frivolous and in breach of its duties under the Public Procurement Act 2006, as amended.”
C.
The Evaluation Process
1.
The Central Procurement Board appointed a three-member Bid Evaluation Committee to evaluate the eleven bids received.  The Bid Evaluation Committee held 24 meetings during the evaluation period and submitted its report on 19 November 2013.  

2.
The Bid Evaluation Committee examined the completeness of each bid received with respect to Schedule of Qualification of Information and the following were observed:

(i) Rehm Grinaker Construction Co Ltd (Bidder 1), Tianli Construction Co Ltd (Bidder 2), Gamma Construction Ltd (Bidder 3), Laxmanbhai & Co Mauritius Ltd (Bidder 6) and General Construction Company Ltd (Bidder 9) submitted all required information.

(ii) The following bidders did not sign and submit the appendix to bid:

· Bidder 4 - Hyvec Partners Ltd

· Bidder 7 - Phil Alain Didier Company Limited

· Bidder 10 - Ramloll Bhooshan Renovation and Building Ltd

· Bidder 11 - Beijing Construction Engineering Group Co Ltd

(iii) No information was submitted by the following four bidders, namely, Super Construction Co Ltd (Bidder 5), China Jiangsu International Economic Technical Cooperation (Bidder 8) and Bidder 10, with regards to litigation.

(iv) Bidders 8 and 10 failed to submit information with respect to bank reference.
3.
The Bid Evaluation Committee then examined the bids of the bidders for substantial responsiveness and noted the followings:
(i) The bid of Bidder 2 was rejected as it failed to comply with clause 2.3.3 under Section III - Evaluation and Qualification Criteria which refers to liquid assets/credit line of Rs40M and this was considered as a major deviation by the Bid Evaluation Committee. 

(ii) The Bid Evaluation Committee was of the view that in case an offer is made to Bidders 4, 8 and 10, clarifications should be sought with respect to clause 2.4.2 of Section III - Evaluation and Qualification Criteria which relates to specific experience.

Bidders 1, 3, 4, 5, 6, 7, 8, 9, 10 and 11 were retained by the Bid Evaluation Committee for further evaluation.

3.
Before undertaking the technical analysis, the Bid Evaluation Committee carried out an arithmetical check and ranked the bidders accordingly.  The results were as follows:

	S No.
	Bidder
	Bid Amount VAT Exempt after Discount

(Rs)
	Corrected Bid Amount VAT Exempt after Discount 
	Ranking

	1
	Rehm Grinaker Construction Co Ltd 
	359,952,880.00
	359,824,736.00
	9

	3
	Gamma Construction Ltd
	333,773,191.00
	333,773,191.00
	6

	4
	Hyvec Partners Ltd
	325,000,000.00
	325,000,000.00
	3

	5
	Super Construction Co. Ltd
	316,698,888.00
	316,803,298.00
	1

	6
	Laxmanbhai & Co Mauritius Ltd
	322,800,000.00
	323,623,140.82
	2

	7
	Phil Alain Didier Company Limited
	349,214,223.00
	349,232,737.30
	8

	8
	China Jiangsu International Economic Technical Cooperation
	332,742,843.53
	336,169,690.99
	7

	9
	General Construction Company Ltd
	328,914,000.00
	328,913,572.60
	5

	10
	Ramloll Bhooshan Renovation and Building Ltd
	327,890,408.00
	328,271,609.67
	4

	11
	Beijing Construction Engineering Group Co Ltd
	359,961,097.85
	359,961,097.85
	10



The first five complying bidders as listed in the table above were selected for the technical and financial analysis.  The Bid Evaluation Committee requested the appointment of a technical adviser to evaluate the Mechanical and Electrical Installation Works and same was appointed on 04 November 2013 by the Central Procurement Board.  

4.
The technical proposal of the five bidders, namely, Super Construction Co. Ltd, Laxmanbhai & Co Mauritius Ltd, Hyvec Partners Ltd, Ramloll Bhooshan Renovation and Building Ltd and, General Construction Company Ltd, were assessed as per the provisions of the bidding documents and the Bid Evaluation Committee did not note any major deviations in the bids of the five bidders.  
5.
On 06 November 2013, the Bid Evaluation Committee requested the Central Procurement Board to seek clarifications from Hyvec Partners Ltd with regards to specific experience and appendix to bid and from Super Construction Co. Ltd in relation to the key personnel and litigation.  Both bidders replied on 12 November 2013 and the Bid Evaluation Committee found that the bidders were compliant to the requirements.
6.
The Bid Evaluation Committee proceeded with the application of the margin of preference as provided for by ITB 34.1, ITB 34.2 and Clause 1.5.1 of Section III – Evaluation and Qualification Criteria.  The results were as follows:

	Bidders No.
	Bidder
	Corrected Bid Amount VAT Exempt after Discount 
	Margin of Preference (15% for local labour)
	Corrected Bid Amount VAT Exempt after discount without PC inclusive of 15% MOP
	Ranking after Margin of Preference

	1
	Rehm Grinaker Construction Co Ltd 
	359,824,736.00
	×
	407,873,446.00
	10

	3
	Gamma Construction Ltd
	333,773,191.00
	√
	333,773,191.00
	4

	4
	Hyvec Partners Ltd
	325,000,000.00
	√
	325,000,000.00
	1

	5
	Super Construction Co. Ltd
	316,803,298.00
	√*
	358,398,792.70
	7

	6
	Laxmanbhai & Co Mauritius Ltd
	323,623,140.82
	×
	366,241,611.94
	9

	7
	Phil Alain Didier Company Limited
	349,232,737.30
	√
	349,232,737.30
	6

	8
	China Jiangsu International Economic Technical Cooperation
	336,169,690.99
	√
	336,169,690.99
	5

	9
	General Construction Company Ltd
	328,913,572.60
	√
	328,913,572.60
	3

	10
	Ramloll Bhooshan Renovation and Building 8Ltd
	328,271,609.67
	√
	328,271,609.67
	2

	11
	Beijing Construction Engineering Group Co Ltd
	359,961,097.85
	√
	359,961,097.85
	8


√: Applied and Complied   ×: No Application  √*Applied but not complied

The Bid Evaluation Committee noted the following while applying the margin of preference:

“Bidder 5 has made an application for Margin of Preference in accordance to ITB 34 Section 2, but no mention was made of the total percentage of total man days to be deployed by local manpower with breakdown indicating type of works to be deployed by local man power with breakdown indicating type of works to be entrusted to the local man power as per ITB 34.2(C).  The BEC considers this as a major deviation hence the application is not considered.”

7.
The Bid Evaluation Committee in its report dated 19 November 2013 concluded that “the bid submitted by Hyvec Partners Ltd is fully responsive to tender requirements” and recommended that “the contract be awarded to Hyvec Partners Ltd for a sum of Rs 325,000,000.00 (Rupees Three Hundred and Twenty Five million only”.  
D. 
Submissions and Findings

1.
Mr. M. Lallah, Counsel for the aggrieved bidder, submitted that only directives issued by the Procurement Policy Office are enforceable in law whereas circulars issued are not.  He referred to the functions of the Procurement Policy Office in the Public Procurement Act 2006 and read Section 7 (b) wherein it is stated that “formulate policies relating to procurement, including directives, procedures, instructions, technical notes and manuals, for the implementation of this Act”.  

He went on to add that Circular No 13 of 2012, dated 26 December 2012, informed Public Bodies that “the policy in respect of Margin of Preference for procurement of Works has been revised as per Directive No 12 of 2012.”.  Directive No. 12 at Section 1(a) provides that “A bidder, incorporated in the Republic of Mauritius and employing local manpower for 80 % or more of the total man-days deployed for the execution of a Works contract, shall be eligible for a preference of 15%”.  However, according to the counsel there is a contradiction between ITB 34.2 of the bidding document which specifies that “Bidders applying for the Margin of Preference shall submit, as part of their bidding documents evidence of: (c) the percentage of the total man-days to be deployed by local manpower with break-down indicating type of works to be entrusted to the local manpower” and Section 1(a) of Directive No. 12.  Thus, according to him the Section A. (2)(iii) in annex to Circular No 13 of 2012 which is reproduced in the bidding document is not in accordance with Directive No. 12 and is not applicable.  

He stated that Super Construction Co Ltd had clearly indicated in its covering letter, dated 16 October 2013, that “In accordance with ITB 34.1 Section II of tender document we hereby apply for the specified margin of preference”.

2.
Clause 1.5.1 of Section III – Evaluation and Qualification Criteria reproduces Section 1(a) of Directive No. 12.  In line with the function of the Procurement Policy Office as referred to in Section 7(b) of the Public Procurement Act 2006, Section A. (2)(a)(iii) in annex to Circular No 13 of 2012 explains how the Clause with respect to Margin of Preference is to be applied and documentation to be submitted.
3.
The Bid Evaluation Committee selected the first five bidders compliant to the commercial terms for technical and financial analysis.  The aggrieved bidder and the four other bidders were all considered to be substantially responsive to the technical requirements and as such were eligible for financial evaluation.  In line with the provisions of the bidding documents, which allows for a Margin of Preference, the bid price of bidders had to be adjusted for the purpose of further evaluation and comparison as detailed at ITB 34.1 of Section II – Bid Data Sheet.

The bidders which had applied for the Margin of Preference had to provide a set of documents to be eligible for same as per ITB 34.2.  The aggrieved bidder had applied for the Margin of Preference but failed to submit the documents with respect to ITB 34.2(c) of the Bid Data Sheet.  The aggrieved bidder conceded that that it had made an omission in relation to the break-down of tasks entrusted to local manpower in its Application for Review. 

The Bid Evaluation Committee considered this to be a major deviation and hence the application for Margin of Preference was not considered for the aggrieved bidder.  Super Construction Co Ltd ranked seventh after the application of the Margin of Preference.
4.
The aggrieved bidder submitted in its Application for Review that it had applied for the Margin of Preference scheme through its covering letter dated 16 October 2013 and that its bid was not selected as it did not benefit from the Margin of Preference.  

The reason the bidder did not benefit from the Margin of Preference scheme was given by the Public Body to the aggrieved bidder by way of its reply to challenge letter dated 13 January 2014 and was as follows:

“In a covering letter dated 16 October 2013 your company has stated “in accordance with ITB 34.1 Section II of the tender document we hereby apply for the specified Margin of Preference”, however, nowhere in your bid, mention is made of the percentage of total man-days to be deployed by local manpower with breakdown indicating type of works to be entrusted to the local manpower with breakdown indicating type of works to be entrusted to the local manpower.  This omission was considered by the Bid Evaluation Committee to be a major deviation leading to the rejection of your bid”.

Counsel for the aggrieved bidder conceded that there has been an omission on the part of Super Construction Co Ltd which did not provide the information requested at ITB 34.2 (c).  This is reinforced in the Application for Review of Super Construction Co Ltd where it clearly states that “The Applicant disagrees that its omission, a clerical mistake, is fatal to its entitlement to benefit from the Margin of Preference Scheme”. 
Thus, both Super Construction Co Ltd and Counsel for aggrieved bidder admitted that the documentation required in the Bidding Document at ITB 34.2(c) was not submitted at all and the Panel considers this non-submission of document as an Omission as defined at Clause 29(c) of Section I – Instruction to Bidders.

5.
There is no dispute that the aggrieved bidder was not fully compliant to the terms and conditions required for eligibility for the Margin of Preference.  If the missing information had been sought and obtained from the aggrieved bidder, there is no doubt that it would have been eligible for the 15% Margin of Preference and as result Super Construction Co Ltd would have been the lowest substantially responsive bidder.  Thus, a bid non-responsive with respect to eligibility for a Margin of Preference would have been rendered eligible through the submission of additional information not originally submitted with the bid.  The Panel considers that this course of action would have been unfair to other bidders which had complied with the Clauses of the bidding documents and as such were substantially responsive and this in line with Clause 30.2 (b) of Section I – Instruction to Bidders as follows “if rectified, would unfairly affect the competitive position of other Bidders presenting substantially responsive bids”.  
The Panel concurs with the Bid Evaluation Committee that the bidder has failed to comply with a mandatory requirement for eligibility of Margin of Preference.  The Panel is of the view that clarifications could not have been sought from the aggrieved bidder during the evaluation stage, as stated in its Application for Review, in respect to ITB 34.2(c) as the bidder omitted to submit documentary evidence specified at that Clause.  This would have rather been a request to submit a document to comply with ITB 34.2(c).   
For all these reasons, the Panel finds no merit in the application which is accordingly set aside.

(Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)
    Member





     Member
Dated  18 February 2014
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