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Independent Review Panel – Decision No.  02/14


Decision No. 02/14

 INDEPENDENT REVIEW PANEL

In the matter of:



1. I. M. Bawamia Co. Ltd

2. Blychem Ltd

 (Applicants)

      v/s

Central Water Authority

         (Respondent)

(Cause Nos.  31/13/IRP, 32/13/IRP)

  Decision

A. Background 

1.
The Central Water Authority using the Open International Bidding Method invited bids on 03 August 2012 for the “PROCUREMENT OF 80,000 NOS. COLD POTABLE WATER METERS (DIAMETER 15MM)” (procurement ref. no.: OAB CWA/C2012/20).  The deadline for the submission of bids was 16 October 2012 at 13.00 hrs at the Head Office of the Central Water Authority.  The public opening of bids was carried out on the same day and at the same venue at 13.05 hrs.

2.
On 31 August 2012, the Public Body using the Request for Sealed Quotations Method invited bids from the following three International Laboratories for the testing of cold potable water meters (Diameter – 15mm) in line with ISO 4064:2005 (E)/EN 14154 Standard:

	S/N
	Name of Laboratory
	Country

	1.0
	Fluid Control Research Institute
	India

	2.0
	Mogas Flow Lab Plc Ltd
	Singapore

	3.0
	Flow Metrology
	South Africa


The initial deadline for the submission of bids of 14 September 2012 at 16.00 hrs was subsequently extended to 21 September 2012 at 16.00 hrs.

Only one bidder, Fluid Control Research Institute, submitted its bid by the deadline for the submission of bids and was opened by the Manager (Procurement & Supply) on 21 September 2012 at 16.00 hrs. 

The bid was then evaluated by two engineers who recommended that “The only offer from Fluid Control Research Institute (FRCI-INDIA) is considered to be fair and reasonable given the type of tests which shall be effected on the meter, which are in line with the requirements of CWA” and same was approved by the Public Body on 12 October 2012.

3.
Twelve bids were received by the deadline of 16 October 2012 for the submission of bids with respect to the supply of cold potable water meters contract ref. no.: OAB CWA/C2012/20.  The name of the bidders and their bid price as read out at the public opening are as follows:

	Bidder No.
	Bidders
	Read Out Total Bid Sum

(Rs) excl VAT

	1.0
	I. M. Bawamia Ltd
	49,440,000.00

	2.0
	Blycem Ltd
	67,760,000.00

	3.0
	Emear Ltd
	47,920,000.00

	1.0
	Motorex Ltd
	34,640,000.00

	5.0
	Africa Saffer Trading (Mtius) Ltd
	39,600,000.00

	6.0
	Procivil Works Co. ltd
	44,320,000.00

	7.0
	Soobany & Sons Co. Ltd
	42,576,000.00

	8.0
	EDS
	321,740,300.00

	9.0
	Steam House Ltd
	42,000,000.00

	10.0
	Aquaflo Ltd
	

	
	Offer No.1 (Plastic Body)
	69,600,000.00

	
	Offer No. 2 (Brass Body)
	90,000,000.00

	11.0
	Metex Trading Co. Ltd
	

	
	Main Offer
	70,000,000.00

	
	Offer No. 2
	38,000,000.00

	12.0
	Neetoo Industries & Co. Ltd
	70,560,000.00


The Public Body then appointed a four-member Bid Evaluation Committee to evaluate the twelve bids received.

4.
The Bid Evaluation Committee submitted its evaluation report on 12 July 2013 and recommended the award of the contract (OAB CWA/C2012/20) to “Aquaflo Ltd for the Supply of 80,000 Nos Cold Potable meters of make SAPPEL Model: Altfair V4 – Brass Body with Glass Register for a Total amount of Rs90,000,000.00 (Rupees Ninety Million) excl VAT on a fixed price basis”.

5.
Pursuant to Section 40(3) of the Public Procurement Act 2006, the Public Body notified all bidders on 23 September 2013 that the evaluation of bids received had been completed and that Aquaflo Ltd was the successful bidder for a contract price of 88,650,000.00 VAT exclusive.

6.
Applicant No. 1, I. M. Bawamia Co. Ltd, and Applicant No. 2, Blychem Ltd, as aggrieved bidders challenged the decision of the Public Body on 30 September 2013 and 27 September 2013 respectively.  The Public Body informed both applicants by letter dated 01 October 2013 that their bids were considered to be non-responsive as “it was found that all three (3) samples failed to comply with a pressure loss of 0.63 bar as required in the technical specifications of the bid document”.  Applicant No. 1 and Applicant No. 2 still aggrieved with the decision of the Public Body submitted an application for review to the Panel on 07 September 2013.

B. Grounds for Review

The grounds for review are as follows:

“For I. M. Bawamia Co. Ltd


Not Satisfied to the reply of the public body to our challenge made.


For Blychem Ltd

(a) The Price of 67,760,000.00 (Exc VAT) quoted by Blychem Ltd is lower than that quoted by Aquaflo Ltd with regard to both alternatives and even though the product of Blychem Ltd is strictly in conformity with the technical specifications as per the tender requirements, Blychem Ltd Has not been selected.

(b) Blychem Ltd has provided all the requested administrative documents.

(c) The proposed meter quoted by Blychem Ltd, Aquadis + Composite – P1 (from Itron, France) which is a volumetric type water meter, satisfies all the requested technical specifications and Blychem Ltd has provided all the necessary documentation.

(d) Moreover, test certificates for the three samples submitted by Blychem Ltd, which were carried out at “Laboratoire Eau & EnergieThermique” (COFRAC Accreditation), demonstrate that the meters quoted by Blychem Ltd are as per the technical requirements.

(e) As per Clause ITB 14.1 in Section II: Bid Data Sheet of the tender documents, it is clearly mentioned that “Alternative Bids shall not be considered”.  However, though this clause has not been respected by Aquaflo Ltd, the latter has been awarded the contract.”

C. Evaluation Process 

1.
On 18 October 2012, the Public Body set up a four-member Bid Evaluation Committee to evaluate the twelve bids received.  

2.
Following the preliminary examinations of the bids, the Bid Evaluation Committee rejected the bid of Bidder No. 5 as it had submitted an incomplete Bid Submission Form. The bids of Bidder No. 7, Bidder No. 8 and Bidder No. 9 were also rejected as the three bidders failed to submit meter samples as required under ITB 12.1(h) (f).  The remaining eight bids were then examined for their responsiveness with respect to the mandatory Clause 3 under Section IV – Specifications and Performance Requirements of the bidding documents.  Bidder No. 3, Bidder No. 4, Bidder No. 6, Bidder No. 11 and Bidder No. 12 failed to submit mandatory documents listed at ITB 12.1(h) and were thus rejected for non-compliance with that Clause.


The Bid Evaluation Committee considered the following bidders to be substantially responsive to the mandatory requirements of ITB 12.1 (h) of the bidding data sheet and were retained for further analysis:

· Bidder No 1 – I. M. Bawamia Ltd  

· Bidder No. 2 – Blychem Ltd

· Bidder No. 10 – Aquaflo Ltd

3.
The Bid Evaluation Committee recommended that “the Twelve (12) water meter samples (Dia 15 mm) of I. Bawamia Ltd (3 samples), Aquaflo Ltd (6 samples) and Blychem Ltd (3 samples) be subjected to Accuracy tests as per ISO 4064:2005/EN 14154 at Fluid Control Research Institute of India at a rate of USD 104 per meter as approved by the Ag General Manager (Annex-1)”.
4.
After clarifications received from the Chairman of the Bid Evaluation Committee, the Procurement Committee at its Fourth Meeting held on 04 December 2012 endorsed the recommendations of the Bid Evaluation Committee in its technical evaluation report.  The Procurement Committee referred same to the Finance Committee which approved the recommendations of the Bid Evaluation Committee at its sitting of 13 December 2012.

5.
The Central Water Authority sent the twelve samples submitted by the three bidders to Fluid Control Research Institute on 11 January 2013.  Twelve results sheets dated 21 June 2013 were received by the Public Body on 05 July 2013 from Fluid Control Research Institute.  


The Bid Evaluation Committee then proceeded with the Technical Analysis of the bids.  
Based on the test results received from Fluid Control Research Institute, the Bid Evaluation Committee observed that all the meter samples of Bidder No. 1 and Bidder No. 2 passed the Accuracy and Pressure Tightness tests but failed the Pressure Loss Test (0.063 MPa) specified in Clause 8 of Technical Specifications under Section V - Schedule of Requirements of the bidding documents.  


The test results for Aquaflo Ltd were as follows:

· Option 1: Plastic Body (3 Samples) – all meter samples passed the Accuracy and Pressure Tightness tests but only two meter samples passed the Pressure Loss test. 

· Option 2: Brass Body (3 Samples) – all meter samples passed the Accuracy, Pressure Tightness and Pressure Loss tests.

6.
The Bid Evaluation Committee considered that “the Option 2 – Brass body of make Sappel from Bidder No. 10 – Aquaflo Ltd, as the only substantially responsive offer and thus only this option is retained for financial analysis”. 

7.
Following the Financial Evaluation, the Bid Evaluation Committee recommended in its report dated 12 July 2013 that “the award of the Contract C2012/20 – Procurement of 80,000 Nos Cold Potable Water Meter (Dia 15mm) to Bidder No. 10 Aquaflo Ltd for the supply of 80,000 Nos Cold Potable meters of make SAPPEL Model: Altair V4 – Brass Body with Glass Register for a Total Amount of Rs 90,000,000.00 (Rupees Ninety Million) excl VAT on a fixed price basis.  The VAT component (15%) is Rs 13,500,000.00.” 

D. Submissions and Findings

1.
It is the contention of Mr. N. Bheekun, of counsel for Applicant No. 1, that the Public Body was not legally entitled to carry out tests on the samples of meters submitted by bidders.  He referred to Clause 5 – Inspection & Tests under Section V – Schedule of Requirements and stated that the tests specified in this Clause are post-delivery tests and relate to successful bidder.

Mr. M. Sauzier, Senior Counsel, representing Applicant No. 2, conceded that the Public Body could carry out tests on meters submitted by bidders.  However, he argued that the samples were submitted to the Public body on 16 October 2012 and that it was only on 21 June 2013 that the meters were tested.  He stated that the Public Body delayed in sending the meters for testing and this long delay has caused prejudice to his client.  He also queried the methodology adopted by the Fluid Control Research Institute in testing the meters and he called as witness, Miss C. Gougaud, sales engineer at Blychem Ltd.  She stated that the Public Body requested water meter together with a Non-Return Valve and that the Non-Return Valve is not part of the meter.  She went on to add that following the decision of the Public Body to reject the bid of Blychem Ltd, Itron (manufacturer of meter proposed by Blychem Ltd) carried out tests on six similar meters as proposed in the bid with and without non-return valve in the presence of an usher in France.  The Applicant No. 2 submitted a witness statement together with the test results to the Panel which was marked as Document A.  The witness explained that the same results as the Fluid Control Research Institute were obtained when the tests were carried out on the meters with Non-Return Valve installed.  She further stated that in the absence of the Non-Return Valve, the results indicated that the meters complied with the specifications of the pressure loss laid down in the bidding document.

2.
Both counsels observed that the Fluid Control Research Institute had wrongly described the meter in the certificate of testing.  The test results sheets indicated that the type of meters tested were Multijet inferential but Bidders No. 1 and 2 had submitted a Volumetric Meter as required in the bidding documents.  

3.
According to both counsels, the bid of the selected bidder should have been rejected as it submitted an alternative offer and this was not permitted by the bidding document.


ITB 14.1 reads as follows:


“Alternative Bids shall not be considered”


The selected bidder proposed meter of the make SAPPEL ALTAIR V4 but with two options for the material of the meter body.  The body of one meter is manufactured with plastic which was proposed as Offer 1 for an amount of Rs69,600,000 (excluding VAT) and the other one with Brass body was proposed as Offer 2 for an amount of Rs90,000,000 (excluding VAT).  The bidder submitted only one bid for the type of meter, but with two options for the meter body and hence two bid prices.


Clause 5(a) of Section V – Schedule of Requirements provides that the main casing of the meter shall be manufactured from materials of adequate strength and durability and shall be fire proof from the outside.  The type of material of the meter body is not specifically indicated and it is up to the bidder to ensure that the material proposed satisfies Clause 5(a). 


In the Submission of Respondent to Blychem Ltd and I. M. Bawamia Ltd both dated 23 October 2013, the Public Body explained that a meter that will do the same functions required without complying to the specifications laid down by the bidding documents is to be considered as an alternative bid.  The selected bidder proposed one meter with options for the materials used to manufacture the main casing and as such this cannot be considered as an alternative bid.  


The Panel concurs with the view of the Public Body that the bid of Aquaflo Ltd is not an alternative bid.  Both meters comply with the specifications with respect to technical specifications of the bidding documents.

4.
Clause 8 under Section V - Schedule of Requirements of the bidding document specifically refers to Pressure Loss as follows:

“The maximum pressure loss within Rated Operating Conditions, ROC, shall not exceed 0.063 MPa (0.63 bar) – class [image: image2.png]Ap



63.  This includes any filter on strainer that is part of the meter.”


Clause 17 emphasizes that:

“Non-compliance with the above mentioned technical Specifications of the cold potable water meters and any other requirements of the bidding document shall entail rejection of the bid.”

The Panel considers that it was the responsibility of the Public Body to ensure compliance to this Clause prior to selecting a bidder.  The Public Body thus had to have recourse to tests on the meters to ascertain compliance with this specification.  

5.
The Public Body proceeded in accordance with section 20 - Request for Sealed Quotations Method of the Public Procurement Act 2006 to select the laboratory to carry out the test of meters.  However, the criteria used for the selection of the laboratory have not been defined.

The Panel notes the long delay between the submission of the bids (supply of water meters) on 16 October 2012, the sending of samples to India on 11 January 2013 and the carrying out of tests on the samples on 21 June 2013.  The time lag between submission of bids and sending of samples to India is attributable to the evaluation process.  However, no explanation is available as to why it took over five months for the test results to become available from the Fluid Control Research Institute.

6.
Clause 8 of Section V – Schedule of Requirements indicates that test to be carried out with filter or strainer that is part of the meter.  Clause 11, among others, specifies that bidder must provide meter with Non-Return Valve. The Non-Return Valve according to the Panel does not form part of the meter and the Pressure Loss test must be carried on meters in the absence of Non-Return Valve.  

7.
It is only after the hearing of 31 October 2013 and when the witness statement of Blychem Ltd had already been filed that the Public Body wrote to the Fluid Control Research Institute, among others, to query:


“2.0 The meters of make ITRON has failed their pressure loss test (Please find comments of the bidder in the annexed document)  They assume that the pressure loss tests were carried with a Non Return Valve fixed at the pipe outlet.”

Fluid Control Research Institute replied on 08 November 2013 and without submitting any additional documentary evidence indicated that:

“The meters of make ITRON were tested without a Non Return Valve (NRV).  Only an inlet filter was present as confirmed in our test report”


The Panel notes that the tests were carried out on 21 June 2013 and is of the view that the Indian Laboratory should have provided documentary evidence to the Public Body on how it had carried out the tests.  It is undisputed that the Fluid Control Research Institute is of good repute and is fully accredited to carry out such tests.  


However the Panel notes with concern:

1) The extremely long time lag between the sending of the samples to the laboratory on 11 January 2013 and the carrying out of the tests on 21 June 2013.

2) The meters were wrongly described in the certificate of testing issued by the laboratory on 21 June 2013 namely the certificate mentioned Multijet Inferential meters whereas it is admitted that these meters submitted are Volumetric.  The Public Body at no point in time during the evaluation process sought clarifications from the laboratory on this issue.

3) Only a certificate of testing (one sheet) is provided for each meter tested.  There is no accompanying report or descriptive information with respect to the accessories, i.e strainer and Non-return Valve, that were fitted onto the meters prior to testing.  Such a comprehensive report would have eliminated any doubt about the conditions under which the tests were carried out.

4) Though, the possibility of adducing evidence in support of its report was evoked by counsel for the Respondent, no representative of the Fluid Control Research Institute was called to give evidence to rebut the averments of Miss C. Gougaud for Blychem Ltd and to explain the abovementioned shortcomings.

Based on all the above, the Panel holds that there is merit in both applications and pursuant to Section 45(10)(c) recommends a re-evaluation of the bids.

(Dr.  M.  Allybokus)

        Chairperson
(H.  D.  Vellien)



    (Mrs.  E.  Hanoomanjee)


    Member





     Member
Dated 
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