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Decision No. 01/14

 INDEPENDENT REVIEW PANEL

In the matter of:



Metex Trading Co. Ltd

 (Applicant)

      v/s

Central Water Authority

         (Respondent)

(Cause Nos.  30/13/IRP)

  Decision

A. Background 

1.
The Central Water Authority using the Open International Bidding Method invited bids on 03 August 2012 for the “PROCUREMENT OF 80,000 NOS. COLD POTABLE WATER METERS (DIAMETER 15MM)” (procurement ref. no.: OAB CWA/C2012/20).  The deadline for the submission of bids was 16 October 2012 at 13.00 hrs at the Head Office of the Central Water Authority.  The public opening of bids was carried out on the same day and at the same venue at 13.05 hrs.

2.
On 31 August 2012, the Public Body using the Request for Sealed Quotations Method invited bids from the following three International Laboratories for the testing of cold potable water meters (Diameter – 15mm) in line with ISO 4064:2005 (E)/EN 14154 Standard:

	S/N
	Name of Laboratory
	Country

	1.0
	Fluid Control Research Institute
	India

	2.0
	Mogas Flow Lab Plc Ltd
	Singapore

	3.0
	Flow Metrology
	South Africa


The initial deadline for the submission of bids of 14 September 2012 at 16.00 hrs was subsequently extended to 21 September 2012 at 16.00 hrs.

Only one bidder, Fluid Control Research Institute, submitted its bid by the deadline for the submission of bids and was opened by the Manager (Procurement & Supply) on 21 September 2012 at 16.00 hrs. 

The bid was then evaluated by two engineers who recommended that “The only offer from Fluid Control Research Institute (FRCI-INDIA) is considered to be fair and reasonable given the type of tests which shall be effected on the meter, which are in line with the requirements of CWA” and same was approved by the Public Body on 12 October 2012.

3.
Twelve bids were received by the deadline of 16 October 2012 for the submission of bids with respect to the supply of cold potable water meters contract ref. no.: OAB CWA/C2012/20.  The name of the bidders and their bid price as read out at the public opening are as follows:

	Bidder No.
	Bidders
	Read Out Total Bid Sum

(Rs) excl VAT

	1.0
	I. M. Bawamia Ltd
	49,440,000.00

	2.0
	Blycem Ltd
	67,760,000.00

	3.0
	Emear Ltd
	47,920,000.00

	1.0
	Motorex Ltd
	34,640,000.00

	5.0
	Africa Saffer Trading (Mtius) Ltd
	39,600,000.00

	6.0
	Procivil Works Co. ltd
	44,320,000.00

	7.0
	Soobany & Sons Co. Ltd
	42,576,000.00

	8.0
	EDS
	321,740,300.00

	9.0
	Steam House Ltd
	42,000,000.00

	10.0
	Aquaflo Ltd
	

	
	Offer No.1 (Plastic Body)
	69,600,000.00

	
	Offer No. 2 (Brass Body)
	90,000,000.00

	11.0
	Metex Trading Co. Ltd
	

	
	Main Offer
	70,000,000.00

	
	Offer No. 2
	38,000,000.00

	12.0
	Neetoo Industries & Co. Ltd
	70,560,000.00


The Public Body then appointed a four-member Bid Evaluation Committee to evaluate the twelve bids received.

4.
The Bid Evaluation Committee submitted its evaluation report on 12 July 2013 and recommended the award of the contract (OAB CWA/C2012/20) to “Aquaflo Ltd for the Supply of 80,000 Nos Cold Potable meters of make SAPPEL Model: Altfair V4 – Brass Body with Glass Register for a Total amount of Rs90,000,000.00 (Rupees Ninety Million) excl VAT on a fixed price basis”.

5.
Pursuant to Section 40(3) of the Public Procurement Act 2006, the Public Body notified all bidders on 23 September 2013 that the evaluation of bids received had been completed and that Aquaflo Ltd was the successful bidder for a contract price of Rs88,650,000.00 VAT exclusive.


Metex Trading Co. Ltd, as an aggrieved bidder challenged the decision of the Public Body on 26 September 2013.  The Public Body replied to the challenge on 01 October 2013 and explained that:

(i) Mandatory requirements, as clearly stipulated at ITB 12.1(h) under Section III – Bid Data Sheet, such as Scope/Schedule of Accreditation and Valid Test Certificate were not submitted.

(ii) For the Offer No. 2, the certificate of accreditation submitted was in Chinese language.


Metex Trading Co. Ltd still dissatisfied with the decision of the Public Body submitted an application for review to the Panel on 02 September 2013.  

B. Grounds for Review


The grounds for review are as follows:

“1.
Because the Authority failed to consider and/or give due weight to the fact that the appellant Company satisfied all the prescribed requirement for the bid.

2.
Because the Authority ignored the fact that the appellant Company fully satisfied the technical aspect of the bid: i.e. that its bid for the cold potable water meter complied with the latest edition of ISO 4064/2005; that the proposed meter supplied held an MID, IAF, CE Certification as well as a national certificate from the country of origin; hence was of better quality from the selected bidder.

3.
Because the Authority failed to consider that the appellant Company’s financial proposal was much lower than that of the selected bidder.

4.
Because the Authority took into account irrelevant matters in reaching its decision to select whilst ignoring pertinent and relevant matters which if considered would entail selection of the appellant’s bid.

5.
Because contrary to the tender requirement which specified 80,000 water meters – the purchaser/Authority had decreased unilaterally the water meters in order to bring the selection exercise within the purview of the CWA only.

6.
Because the appellant did fully comply with the mandatory requirements stipulated at ITB 12.1 (h) under Section II Bid Data Sheet, such as Scope/Schedule of Accreditation and Valid test Certificate and this, contrary to CWA letter, 1/10/2012 Ref: C2012/20.  Such documents were submitted at the bid in more than 10 pages and appellant does not rule out a fraudulent removal of such core documents.

7.
Because insofar as Offer No. 2 is concerned Appellant in compliance with the tender requirement did submit the Certificate of accreditation in the National Language as authentic national Certificate was required.”

C. Evaluation Process 

1.
On 18 October 2012, the Public Body set up a four-member Bid Evaluation Committee to evaluate the twelve bids received.  

2.
Following the preliminary examinations of the bids, the Bid Evaluation Committee rejected the bid of Bidder No. 5 as it had submitted an incomplete Bid Submission Form. The bids of Bidder No. 7, Bidder No. 8 and Bidder No. 9 were also rejected as the three bidders failed to submit meter samples as required under ITB 12.1(h) (f).  The remaining eight bids were then examined for their responsiveness with respect to the mandatory Clause 3 under Section IV – Specifications and Performance Requirements of the bidding documents.  Bidder No. 3, Bidder No. 4, Bidder No. 6, Bidder No. 11 and Bidder No. 12 failed to submit mandatory documents listed at ITB 12.1(h) and were thus rejected for non-compliance with that Clause.


The Bid Evaluation Committee considered the following bidders to be substantially responsive to the mandatory requirements of ITB 12.1 (h) of the bidding data sheet and were retained for further analysis:

· Bidder No 1 – I. M. Bawamia Ltd  

· Bidder No. 2 – Blychem Ltd

· Bidder No. 10 – Aquaflo Ltd

3.
The Bid Evaluation Committee recommended that “the Twelve (12) water meter samples (Dia 15 mm) of I. Bawamia Ltd (3 samples), Aquaflo Ltd (6 samples) and Blychem Ltd (3 samples) be subjected to Accuracy tests as per ISO 4064:2005/EN 14154 at Fluid Control Research Institute of India at a rate of USD 104 per meter as approved by the Ag General Manager (Annex-1)”.
4.
After clarifications received from the Chairman of the Bid Evaluation Committee, the Procurement Committee at its Fourth Meeting held on 04 December 2012 endorsed the recommendations of the Bid Evaluation Committee in its technical evaluation report.  The Procurement Committee referred same to the Finance Committee which approved the recommendations of the Bid Evaluation Committee at its sitting of 13 December 2012.

5.
The Central Water Authority sent the twelve samples submitted by the three bidders to Fluid Control Research Institute on 11 January 2013.  Twelve results sheets dated 21 June 2013 were received by the Public Body on 05 July 2013 from Fluid Control Research Institute.  


The Bid Evaluation Committee then proceeded with the Technical Analysis of the bids.  
Based on the test results received from Fluid Control Research Institute, the Bid Evaluation Committee observed that all the meter samples of Bidder No. 1 and Bidder No. 2 passed the Accuracy and Pressure Tightness tests but failed the Pressure Loss Test (0.063 MPa) specified in Clause 8 of Technical Specifications under Section V - Schedule of Requirements of the bidding documents.  


The test results for Aquaflo Ltd were as follows:

· Option 1: Plastic Body (3 Samples) – all meter samples passed the Accuracy and Pressure Tightness tests but only two meter samples passed the Pressure Loss test. 

· Option 2: Brass Body (3 Samples) – all meter samples passed the Accuracy, Pressure Tightness and Pressure Loss tests.

6.
The Bid Evaluation Committee considered that “the Option 2 – Brass body of make Sappel from Bidder No. 10 – Aquaflo Ltd, as the only substantially responsive offer and thus only this option is retained for financial analysis”. 

7.
Following the Financial Evaluation, the Bid Evaluation Committee recommended in its report dated 12 July 2013 that “the award of the Contract C2012/20 – Procurement of 80,000 Nos Cold Potable Water Meter (Dia 15mm) to Bidder No. 10 Aquaflo Ltd for the supply of 80,000 Nos Cold Potable meters of make SAPPEL Model: Altair V4 – Brass Body with Glass Register for a Total Amount of Rs 90,000,000.00 (Rupees Ninety Million) excl VAT on a fixed price basis.  The VAT component (15%) is Rs 13,500,000.00.”

D. Submissions and Findings

1.
The mandatory requirements of Clause 12.1(h) (a) of the bidding documents are as follows: 

“The Bidder shall submit the following additional documents in its bid:

(a) an authentic valid certificate of Accreditation for the laboratory testing cold potable water meters (diameter 15mm) to ISO/IEC 17025:2005.  This certificate should be accompanied by the following:

Either

(i) the scope/schedule of Accreditation issued by the National Accreditation body of the country of origin where the cold potable water meters (diameter 15 mm) are being manufactured.

Or

(ii) the scope/schedule of Accreditation issued by the National Accreditation body of the country where the cold potable water meters (diameter 15 mm) have been used for the past two (2) years.  The Manufacturer shall make all necessary arrangements for this purpose.

Furthermore the scope/schedule of Accreditation should clearly indicate that tests for cold potable water meter (diameter 15 mm) are carried out as per ISO 4064:2005(E)/EN 14154-1 Standard”

2.
Metex Trading Co. Ltd submitted two offers, one Main Offer from Portugual/Spain and a second offer from China.  . 


Main Offer – From Portugal/Spain (Make: JANZ)

The bidder submitted in its bid an authentic valid certificate of Accreditation issued by the Portuguese Accreditation Institute (IPAC), a national accreditation body, and the Accreditation Certificate indicates that the IPAC “complies with the accreditation criteria for Calibration Laboratories laid down in ISO/IEC 17025”.  However, the Accreditation Scope Summary issued by IPAC submitted by the bidder does not indicate that the tests of the meter proposed were conducted as per ISO4064:2005(E)/EN 14154-1 Standard.  This is non-compliant with respect to ITB 12.1 (h) (a) (i).

Offer No. 2 – From China (Make: NWM)

A certificate in Chinese language was submitted by the bidder in its bid.  A Calibration Certificate issued on 17 January 2012 by Ningbo Institute of Measurement and Testing was attached to the Chinese certificate but it does not indicate that the proposed meter was tested as per ISO4064:2005(E)/En 14154-1 Standard as required under ITB 12.1(h) (a) (i).  

3.
Metex Trading Co. Ltd submitted an EC Type Examination Certificate issued by Czech Metrology Institute with its offer, Offer No. 2.  The certificate indicates that the technical tests of the water meters (PD-LFC) proposed by the bidder in Offer No. 2 “were performed in compliance with the International Recommendation OIML R49 Edition 2006 (E) with conformity to EN14154-1:2005”.  A document, Notification of a Body in the Framework of a technical harmonization directive, included in the bid shows that the Czech Metrology Institute is assessed according to:



EN ISO/IEC 17025



EN45012 – EN ISO/IEC 17021



EN 45011 

The Panel notes that the document Notification of a Body in the Framework of a technical harmonization directive was incomplete as only page 1 of an 8 pages document was submitted

A table in the offer from China showed the customers who bought PD-LFC-15 meters during the year 2010 and 2011 from the manufacturer.  

The Panel has examined the table and noted that the China Manufacturer had not supplied meters to the Czech Republic for the preceding two years.

4.
Mr. V. Ramchurn, of counsel for Applicant, stated that Metex Trading Co. Ltd included in its Offer No. 2 an accredited certificate in Chinese language.  He went on to add that this could not be a reason for rejection of the bid as the certificate submitted is an authentic one as required under ITB 12.1(h) (a) and that the Public Body could have requested the bidder to submit a translated certificate as this cannot be forged.  
He pointed out that a calibration certificate issued by the Ningbo Institute of Measurement and Testing was submitted in the Offer No 2 and that the abbreviations Q1, Q2, Q3 and Q4 specified in the calibration certificate indicate that the tests were performed in line with ISO4064:2005(E)/En 14154-1 Standard.  


In reply Mr. R. Pursem, Senior Counsel, appearing for the Public Body referred to Clause ITB 11.3 wherein it is specified that “The Bid, as well as all correspondences and documents relating to the bid exchanged by the Bidder and the Purchaser, shall be written in English.  Supporting documents and printed literature that are part of the bid may be in another language provided they are accompanied by an accurate translation of the relevant passages in English, in which case, for purposes of interpretation of the Bid, such translation shall govern.” and stated that at ITB 12.1 (h) it is emphasized that failure to submit mandatory documents, i.e an authentic valid certificate and scope/schedule of accreditation which should indicate that the tests of water meters were performed in accordance with ISO4064:2005(E)/En 14154-1 Standard, shall entail rejection of bids.  


Mr. S. Dinassing, representing the Public Body confirmed that Q1, Q2, Q3 and Q4 do not indicate that the tests of water meters were carried out as per ISO4064:2005(E)/En 14154-1 Standard as required under ITB 12.1 (h) (a) (i).


The Panel has heard both submissions and share the view of the representative of the Public Body that abbreviations Q1, Q2, Q3 and Q4 do not imply that the tests were performed in line with ISO4064:2005(E)/En 14154-1 Standard.  Metex Trading Co. Ltd would still not satisfy ITB 12.1 (h)(a)(i) even if the Public Body had requested the Bidder to submit a translated certificate. 

The Bidder failed to comply with the mandatory requirements ITB 12.1 (h)(a)(i).  For this reason, the Panel finds that there is no merit in this application, which is accordingly dismissed.

(Dr.  M.  Allybokus)

        Chairperson
(H.  D.  Vellien)



    (Mrs.  E.  Hanoomanjee)


    Member





     Member
Dated 
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