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Independent Review Panel – Decision No. 07/14

Decision No. 07/14
 INDEPENDENT REVIEW PANEL

In the matter of:



IndianOil (Mauritius) Ltd

(Applicant)

      v/s

Police Department

         (Respondent)

(Cause No. 08/14/IRP)

  Decision

A. Background 

1.
On 17 December 2013, the Police Department using the Restricted Bidding Method invited bids from four bidders namely, Engen Petroleum (Mauritius) Ltd, Vivo Energy (Mtius) Ltd, Total Mauritius Ltd and IndianOil (Mauritius Ltd), for the “Supply of Low Sulphur High Speed Diesel on an ‘as and when required basis’ during a period of one year as from the Award of Contract” (Procurement Reference No: RB/419/2013).  The deadline for the submission of bids was 22 January 2014 at 13.30 hrs and bids were opened on the same day at 14.00 hrs.  

One addendum was issued on 13 January 2014.  The estimated cost of the project was Rs 27,300,000.
2.
The four invited bidders submitted their bids by the deadline for the submission of bids.  The list of bidders and the bid amount as read out at the public opening on 22 January 2014 were as follows:
	Bidder No.
	Bidder’s Name
	Bid amount
	Discount offered

	1
	Engen Petroleum (Mauritius) Ltd
	Rs 29,414,217/

Inc VAT
	Rs 105,000/

	2
	Indian Oil (Mauritius) Ltd
	Rs 25,136,580/
Exc VAT
	Rs 441,000/

	3
	VIVO Energy (Mtius) Ltd
	Rs 29,414,217/
Inc VAT
	Rs 350,000/

	4
	Total Mauritius Ltd
	Rs 29,414,217/
Inc VAT
	No Discount


The Public Body appointed a three-member Bid Evaluation Committee to evaluate the four bids received.  The Bid Evaluation Committee submitted its Bid Evaluation Report on 21 February 2014 and recommended that “the contract for the Supply of Low Sulphur High Speed Diesel on an ‘as and when required basis’ during a period of one year as from the award of contract be awarded to Bidder 3 – VIVO Energy (Mtius) Ltd of Quantity  700,000 litres at the rate of Rs 36.0394 per litres (Exc VAT) being the lowest substantially evaluated responsive bid.”
3.
Pursuant to Section 40(3) of the Public Procurement Act 2006, the Public Body notified all bidders of the outcome of the bidding exercise on 06 March 2014.  IndianOil (Mauritius) Ltd as an aggrieved bidder challenged the decision of the Public Body on 11 March 2014.  The Public Body replied to the challenge on 18 March 2014 as follows:


“2. This is to inform you that the offer from VIVO Energy (Mauritius) Ltd was retained as it met the technical specifications of the Tender.

3.  As regards your offer, the minimum flash point proposed is 57° C which is less than the minimum flash point of 60O C as required.”

On 24 March 2014, IndianOil (Mauritius) Ltd addressed a letter to the Public Body to inform that its bid cannot be disqualified on technical aspect and the Public Body replied to this correspondence on 08 April 2014.  On 14 April 2014, IndianOil (Mauritius) Ltd through a letter requested a meeting with a representative of the Public Body.  On 16 April 2014, the Public Body informed the bidder that its request cannot be entertained and it can make an Application for Review to the Independent Review Panel.  On the very same day the Public Body awarded the contract to the selected bidder, VIVO Energy (Mtius) Ltd.  
4.
IndianOil (Mauritius) Ltd still dissatisfied with the decision of the Public Body submitted an Application for Review to the Panel on 17 April 2014.  A hearing was held on 09 May 2014.
B.
Grounds for Review

The Grounds for Review are as follows:

“INDIANOIL IS THE LOWEST BIDDER AND QUALITY OF FUEL SUPPLIED BY ANY OIL COMPANY IS THE SAME, SOURCE THROUGH STC.  HENCE, LOWEST BIDDER BE AWARDED THE CONTRACT.”
C.
The Evaluation Process
1.
A three-member Bid Evaluation Committee was set up by the Public Body to evaluate the four bids received and the Bid Evaluation Committee submitted the Bid Evaluation Report on 21 February 2014.
2.
Prior to undertaking an in depth analysis, the Bid Evaluation Committee carried out a Preliminary Examination of Bids (Mandatory Requirements) as per the provisions of the bidding documents.  The Bid Evaluation Committee considered that the bid of Bidder 4 – Total Mauritius Ltd was non-responsive as it failed to submit the Specifications & Compliance Sheet.  
3.
The Bid Evaluation Committee proceeded with a technical evaluation of the three remaining bids with respect to the Specifications & Compliance Sheet of Section V – Schedule of Requirements and noted the following:
a. The bid of Bidder 1 – Engen Petroleum (Mauritius) Ltd was rejected as it specified a Flash Point of 57OC which is below the minimum Flash Point of 60OC stipulated at Item No B of the Specifications and also failed to comply with Item No D of the Specifications sheet which refers to a sealed sample of diesel and a copy of the Test Certificate.
b. The bid of Bidder 2 – IndianOil (Mauritius) Ltd was considered to be non-responsive as it specified a Flash Point of 57OC which is below the minimum Flash Point of 60OC stipulated at Item No B of the Specifications.
c. Bidder 3 – VIVO Energy (Mtius) Ltd in relation to Item No 1/A quoted to supply Diesel of 2500 ppm which exceeds the PPM of 2000 as required.  The Bid Evaluation Committee considered this non-compliance as a minor deviation.
4.
At paragraph 9 of the report dated 21 February 2014 the Bid Evaluation Committee recommended that the “the contract for the Supply of Low Sulphur High Speed Diesel on an ‘as and when required basis’ during a period of one year as from the award of contract be awarded to Bidder 3 – VIVO Energy (Mtius) Ltd of Quantity  700,000 litres at the rate of Rs 36.0394 per litres (Exc VAT) being the lowest substantially evaluated responsive bid.”
D. 
Submissions and Findings

1.
Mr D. Bissessur, Counsel for the Respondent, submitted that the Application for Review has not been filed within 7 days from the reply to the challenge as stipulated at Regulation 48(5) of the Public Procurement Regulations 2008.

2.
Mr. A. Gayan, Senior Counsel, for the Applicant submitted that the Applicant and the Respondent have continued to communicate through correspondence after the letter of reply to challenge dated 18 March 2014 has been issued.  According to him, the Public Body has agreed to continue to communicate with the aggrieved bidder and thus has waived its right to rely on the letter dated 18 March 2014.

3.
In reply, Mr D. Bissessur stated that the law should be interpreted as it is and referred to two determinations of the Independent Review Panel namely, Trivan and Company Limited v/s Central Water Authority and GIBB (Mauritius) Ltd v/s Rodrigues Regional Assembly, whereby the Panel dismissed the applications under Regulation 56(c).  The Counsel admitted that in the previous two cases determined there was no exchange of correspondence after the reply to challenge.  However, he was of opinion that the Public Body, even though it exchanged correspondence with the aggrieved bidder, has in no way waived its right to rely on the letter of reply to challenge dated 18 March 2014.
4.
The Panel considers that the application, notwithstanding the fact that there was exchange of correspondence between the parties after 18 March 2014, was submitted to the Panel outside delay.  The aggrieved bidder was duly informed by the Public Body of the course of action it should adopt in case it was dissatisfied with its decision.  Furthermore, the Panel does not agree with the contention of Mr. A. Gayan, SC, that the Public Body has waived the prescribed delay by continuing to communicate with the aggrieved bidder.

For these reasons, the Panel grants the motion of dismissal made by counsel representing the Public Body.  The Application for Review is accordingly dismissed pursuant to Regulation 56 (c) made under the Public Procurement Act 2006.

E. 
Observations


We wish however to make the following observations:

1.
Item No 1/A of the Specifications & Compliance Sheet of the bidding documents is as follows:


“Low Sulphur High Speed Diesel with PPM not exceeding 2000

Delivery shall be on an ‘as and when required basis’ during a period of one year as from Award of Contract”

2.
Mr. A. Gayan, SC, submitted that the technical specification for the Diesel was wrong as no one in Mauritius can supply Low Sulphur High Speed Diesel with PPM not exceeding 2000 as required by the specification Item No 1/A.  
Mr. R. Chellen, representative of the Public Body, submitted that Bidder 3 – VIVO Energy (Mtius) Ltd quoted to supply Low Sulphur High Speed Diesel with PPM of 2500 with respect to Item No 1/A of the Specifications and this was considered as a minor deviation by the Bid Evaluation Committee.  He went on to add that the Bid Evaluation Committee had considered the Flash Point of 60OC as the most important criteria.

In reply Mr. A. Gayan, SC, referred to Section 37(8) wherein it is specified that “Where there is a minor deviation in any bid that did not warrant rejection of the bid at an earlier stage, such minor variation shall be quantified in monetary terms, as far as possible”.  It was confirmed from the evaluation report that Section 37(8) was not considered at any point in time during the evaluation stage.
3.
The Panel notes that the Public Body launched an application for the procurement of a product imported by another Public Body, the State Trading Corporation.  However, it did not ensure that its specifications were in conformity to the product available on the market.  Furthermore, the Bid Evaluation Committee could not consider the concentration of sulphur of 2500 PPM in lieu of 2000 PPM as a minor deviation.  It should have cancelled the tender and re-invited bids with appropriate specifications.
Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)
    Member





      Member
Dated 19 May 2014
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