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Decision No. 04/13

 INDEPENDENT REVIEW PANEL

In the matter of:



Monesh Enterprises Ltd

(Applicant)

      v/s

Ministry of Environment and Sustainable Development

         (Respondent)

(Cause No. 02/13/IRP)

  Decision

A. Background 

1.
The Public Body using the Open Advertised Bidding method invited bids on 01 November 2012 for procurement of Coastal Protection, Landscaping and Infrastructural Works at Grand River South East, procurement reference no.: ENV/OAB/4/2012.  The deadline for the submission of bids was 30 November 2012 at 10.30 hrs and the public opening of bids was scheduled for the same day at 11.00 hrs.  One addendum was issued on 19 November 2012 and the estimated project cost exclusive of VAT was MUR 24.2M.


2.
The details of the bids received by the deadline of 30 November 2012 are as per table below:

	Sn
	Name of Bidder
	Amount Quoted (inclusive of VAT)

(Rs)

	1
	Pro Construction and Renovation Works Ltd
	32,878,092.90

	2
	Square Deal Multipurpose Cooperative Society Ltd
	25,435,763.25

	3
	Sotravic Limitee
	22,580,077.50

	4
	PAD & Co Ltd
	23,000,000.00

	5
	Monesh Enterprise Ltd
	19,763,980.50

	6
	Naw-Rang & Company Ltd
	21,537,520.00

	7
	INNOV JOBS ENTERPRISE LTD
	19,558,910.20

	8
	Joint Venture LAXMANBHAI & CO (MTIUS) LTD – IREKO CONSTRUCTION LTD
	38,123,531.20

	9
	J. Dookhun & Sons Ltd
	25,835,387.00


The Public Body appointed a five-member Bid Evaluation Committee to evaluate the bids received.  One bidder was considered to be non-responsive to the commercial terms and was not evaluated any further.  The aggrieved bidder together with the three other bidders did not, according to the Bid Evaluation Committee, satisfy the qualifying criteria and were not evaluated any further.

The financial proposals of the four remaining bids were examined in accordance with the provision of the bidding document.  The bid of J. Dookhun & Sons Ltd was considered to be the lowest evaluated one.

However, the Bid Evaluation Committee requested the Departmental Tender Committee to seek the following missing information from the bidder:

(i) Detailed Curriculum Vitae of proposed Site/Contract Manager and the General Foremen including the list of projects undertaken, and the

(ii) Proposed work method.

The information was requested from the bidder on 10 December 2012 and it submitted same on 14 December 2012.  The bid Evaluation Committee assessed the information received and concluded that the proposed Contract Manager and General Foreman meet the qualifications criteria at ITB 6.3(d).  The proposed work method was also considered as acceptable.

3.
The Bid Evaluation Committee in its report dated 26 December 2012 recommended that “the contract for the Coastal Protection, Landscaping and Infrastructural Works at Grand River South East be awarded to J. Dookhun & Sons Ltd for the corrected contract amount of Rs25,841,137.10 (Rupees Twenty-five million, eight hundred and forty-one thousand, one hundred and thirty seven and cents ten only), inclusive of VAT”.

The Public Body notified all bidders of the outcome of the bidding exercise on 27 December 2012.

4.
As an aggrieved bidder Monesh Enterprises Ltd challenged the decision of the Public Body on 28 December 2012.  The Public Body replied to the challenge on 04 January 2013 and informed the aggrieved bidder that its bid “was not retained as the average annual financial amount of construction undertaken by your company did not meet the minimum required qualifying criteria for award of the contract as per ITB 6.3(a) of the bidding document”.
The aggrieved bidder still dissatisfied with the decision of the Public Body submitted an application for review to he Panel on 07 January 2013.  The Panel suspended the procurement proceedings on the same day until the appeal was heard and determined.

B.
Grounds for Review

The Grounds for Review are as follows:


“Applicant is the lowest responsive bidder


Applicant has met all the minimum qualifying criteria


Applicant satisfies ITB 6.3(a) of the contract document.”

C.
The Evaluation Process
1.
The Public Body appointed a five-member Bid Evaluation Committee to evaluate the nine bids received by the closing date of 30 November 2012 only four of the bids were considered to be responsive to the commercial terms and to the qualifying criteria.

2.
The bid of J. Dookhun & Sons Ltd, following clarifications, was considered to be the lowest substantially responsive evaluated one and the bidder was recommended for an award.  The corrected contract amount inclusive of VAT was Rs25,841,137.10.

D. 
Submissions and Findings

1.
ITB 6.3(a) stipulates that to qualify for award of the contract a bidder must have a minimum average annual financial amount of construction work over the period specified in the BDS.  The BDS then specifies that with respect to ITB 6.3(a) “The contractor must have a minimum average annual financial amount of construction of MUR 20M over the last five years”.
2.
The Bid Evaluation Committee on the basis of information provided by the bidder estimated the total turnover of the bidder for the period 2007-2011 to be Rs74,787,938.  This gives an average turnover over the last five years of Rs14,957,587.60.  Thus, the conclusion that the bidder was non-responsive as it had failed to comply to ITB 6.3(a).

3.
The aggrieved bidder has submitted to the Panel certified copy of the financial statements filed with the Registrar of Companies for the period ending 30 June 2008 to 30 June 2012.  On the basis of these documents the total turnover for the last five years is MUR 116,484,952 with an average of MUR 23,296,990.40.  This average annual turnover over the last five years renders the bidder responsive to ITB 6.3(a).  The Panel notes that the financial statement for the period 01 July 2011 to 30 June 2012 was filed with the Registrar of Companies on 07 November 2012 and that the deadline for the submission of bids was 30 November 2012.

4.
At the hearing representative of the Bid Evaluation Committee confirmed that these financial statements of Monesh Enterprise Ltd was available in the bid submitted.  However, the Committee in its wisdom decided to consider all bidders on the same footing and thus only financial statements for the period 2007-2011 were retained for evaluation purposes.  He conceded that there was no provision in the bidding document to support the approach adopted.

5.
The aggrieved bidder also submitted to the Panel certified copies of the “Balance Sheet and Accounts” of the selected bidder for the period 2007-2011 as filed with the Registrar of Companies.  According to these documents the total turn over for the period 2007-2011 is MUR 23,125,837.  The average turnover over the last five years is thus only Rs4,625,167.40.

The Panel has compared the ‘Balance Sheet and Accounts’ submitted by the selected bidder as part of its bid with those filed at the Registrar of Companies.  We have noted a substantial difference in those figures.

6.
It is also significant to note that the BDS indicates the following with respect to ITB 6.3(d):

· Site/Contracts Manager with a minimum of 10 years general experience and at least one project in works of similar nature

· General foreman with a minimum of 15 years general experience and 3 years experience in similar works.

This is a mandatory requirement with respect to key personnel.  As part of its bid J. Dookhun & Sons Ltd indicates the following:

	Position
	Name
	Years of experience

(general)
	Years of experience proposed position

	Engineer/Contract Manager
	Mr B. L. Gowreesunker
	Above twenty years and registered with CRPE
	Above twenty years

	Site Agent
	Mr B. L. Gowreesunker
	Above twenty years
	Above twenty years

	Foreman-concrete works
	Mr Preetam Dookhun
	Above ten years
	Above ten years

	Foreman-asphalt works
	Mr Jayduth Dookhun
	Above ten years
	Above ten years

	Site Supervisor
	Mr Anil kumar Bissessur
	Above ten years
	Above ten years


However, neither the CV of the designated Contract Manager/Site Engineer nor that of the General Foreman was provided.  Instead, the bidder provides the CV of a Mr I. Maunick in addition to those of Mr J. Dookhun and Mr P. Dookhun.  Mr I. Maunick who holds a position of General Foreman with the bidder according to his CV was not designated as a key personnel by the bidder.   Inspite of these shortcomings the Bid Evaluation Committee in its report indicates that it has “assessed the information received from J. Dookhun & Sons Ltd and found that the proposed Contract Manager and the General Foreman comply with the qualification criteria at ITB 6.3(d)”.  


On the basis of the above, the Panel finds that there is merit in this application and in accordance with Section 45(10)(b)(c) of the Public Procurement Act 2006 recommends the annulment of the decision of the Public Body to award the contract to J. Dookhun & Sons Ltd and a re-evaluation of the bids received.

(Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)


    Member





     Member
Dated  27 February 2013
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