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Independent Review Panel – Decision No.  24/13


Decision No.  24/13

 INDEPENDENT REVIEW PANEL

In the matter of:



Optisense International represented by Optisense Ltd

(Applicant)

      v/s

Police Department

         (Respondent)

(Cause No.  27/13/IRP)

  Decision

A. Background 

1.
The Police Department using the Open Advertised Bidding Method invited bids on 30 April 2013 from both Local and International bidders for “Supply, Installation, Testing and Commissioning of CCTV Surveillance System at Beau Bassin, Rose Hill and Extension of Quatre Bornes on a Complete System”. 

2.
The deadline for the submission of bids at the Central Procurement Board’s office was 20 June 2013 up to 13.30 hrs.  Bids received were opened on the same day and at the same venue at 14.00 hrs.

A pre-bid meeting was held on 10 May 2013.  Site visits were carried out on 13, 14 and 15 May 2013.  One addendum and one corrigendum were issued on 21 May 2013. 

3.
The estimated cost of the Project is Rs154,340,000 inclusive of VAT at 15%.  Bids were valid up to 17 October 2013.

4.
Twelve bids were received by the closing date.  The names of the bidders as well as all relevant details of their bid price read out at the public opening is indicated at page 8 of the Bid Evaluation Report as follows:

	SNo
	Bidder
	Discount

(Inclusive VAT

(Rs)
	Bid Amount

After Discount

Including

Maintenance

(Inclusive of VAT)

(Rs)

	1.
	Bidder No. 1 – Sa Fence & Gate Investment Holding Ltd
	-
	348,735,122.60

	2.
	Bidder No. 2 – ZTE Corporation (China)
	-
	159,057,822.57

	3.
	Bidder No. 3 – Brinks Mauritius Ltd
	-
	210,779,762.15

	4.
	Bidder No. 4 – Security & Property Protection Agency Co. Ltd
	-
	224,702,887.01

	5.
	Bidder No. 5 – OptiSense International
	-
	1,007,732,171.00

	6.
	Bidder No.6 – Proguard Limited – EOH SBT (SA) JV
	-
	160,308,740.00

	7.
	Bidder No. 7 – China International Telecommunications Construction Corporation
	7.5 % on Equipment & Spare Parts
	237,185,740.00

	8.
	Bidder No. 8 – Huawei Technologies Mauritius Co. Ltd
	-
	176,712,177.56

	9.
	Bidder No. 9 – JV Kalis Informatics Ltd/Omega Risk Solutions
	214,687,119.00
	178,000,000.68

	10.
	Bidder No. 10 – Enterprise data Services Ltd
	-
	222,222,222.00

	11.
	Bidder No. 11 – HarelMallac Technologies Ltd
	-
	173,928,084.00

	12.
	Bidder No. 12 – Hyvec Partners Ltd
	-
	275,620,900.00


The Central Procurement Board then appointed a four-member Bid Evaluation Committee to evaluate the twelve bids received.  The Bid Evaluation Committee started the evaluation exercise on 25 June 2013 and held a total of twenty meetings.  The Bid Evaluation Committee submitted its evaluation report on 13 July 2013.  Following a request from the Central Procurement Board, discussions were held with the latter.  The Bid Evaluation Committee then submitted an updated evaluation report on 20 July 2013.  

5.
The Public Body informed all bidders on 7 August 2013 that the evaluation of bids received had been completed and that ZTE Corporation (China) was the successful bidder for a contract price of Rs159,057,823.29 inclusive of VAT and maintenance cost for five years.  Optisense Ltd pursuant to section (43) of the Public procurement Act 2006 challenged the decision of the Public Body on 08 August 2013.  The Public Body replied to the challenge on 13 August 2013. Optisense Ltd still dissatisfied by the decision of the Public Body submitted an application for review to the Panel on 19 August 2013.  The Panel suspended the procurement proceedings on 19 August 2013 until the appeal was heard and determined.

Hearings were held on 18, 26 and 09 September 2013.

B.
Grounds for Review

The Grounds for Review are as follows:

“1.
It is stated in ITB 22.1 that “The Bidder shall either furnish as part of its bid, a Bid Security OR subscribe to a Bid Securing Declaration in the Bid Submission Form as specified in the BDS”.  Having chosen the second option upon submission of the bid, the Appellant has complied with the requirements of all the terms and conditions of the then invitation for a bid by the Commissioner of Police.

2.
The Appellant has submitted a bid which technically responses to all the purchaser’s requirements.  Appellant has proposed the best existing and long lasting equipment and excellent solutions in response to each and every particular details of the requirements of all the different demands.  In response to all the technical details one cannot reach a contract price of Rs159,057,823.29, which is derisory for the requirements of procurement ref. no. CPB/11/2013.  Therefore, such a low bid price cannot meet the detailed technical aspects of requirements of the bid.”

C.
The Evaluation Process
1.
The Central Procurement Board appointed a four–member Bid Evaluation Committee to evaluate the twelve bids received and the exercise started on 25 June 2013.

2.
A check to determine the substantial responsiveness of bidders as per the provisions of the bidding documents indicates the following:

(i) The bids of three bidders, namely, SA Fence & Gate Investment Holding Ltd, China International Telecommunications Construction Corporation and Optisense International were rejected as they failed to comply with ITB 22.1 and ITB 22.3 which refer to the mandatory required bid security.

(ii) The Bid Evaluation Committee found three major deviations in the bid of Brinks Mauritius Ltd with respect to the provisions of the Technical Responsiveness Checklist at Section V of the bid document.

(iii) The bids of two bidders, namely, Security & Property Protection Agency Co. Ltd and Enterprise data Services Ltd were rejected since both bidders did not comply with ITB 12.1 (h) (b).

(iv) The Bid Evaluation Committee rejected the bid of Proguard Limited – EOH SBT (SA) JV as the bidder failed to comply with ITB 12.1 (c)(b) which refer to Joint Venture Agreement. 

(v) Ten major deviations were detected in Huawei Technologies Mauritius Co. Ltd bid with respect to the provisions of the Technical Responsiveness Checklist at Section V of the bid document.

(vi) The bid of JV Kalis Informatics Ltd/Omega Risk Solutions was not responsive since its bid did not comply with ITB 19.1 – Documents Establishing the Conformity of the Goods and Related Services.

(vii) The bid of Harel Mallac Tecnologies Ltd was non-responsive as one major deviation was noted with respect to the provisions of the Technical Responsiveness Checklist at Section V of the bid document.

(viii) The Bid Evaluation Committee noted some minor deviations in the bid of ZTE Corporation (China) but considered that clarifications can be sought prior to award of contract.  The Bid Evaluation Committee requested the Central Procurement Board to seek information from the bidder with respect to the minor deviations. 

(ix) The bid of Hyvec Partners Ltd was rejected as the bidder failed to:

a. fill substantial part of the Technical Responsiveness Checklist at Section V of the bid document, and 

b. conform with ITB 12.1 (h)(b).

3.
At Section 7 of the bid evaluation report, it is stated that:

The table hereunder shows the price as proposed by the only substantially responsive bidder for the detailed evaluation of the bid.

	Bidder
	Discount

(Inclusive VAT)

(Rs)
	Bid Amount

After Discount

Including

Maintenance

(Inclusive VAT)

(Rs)
	Variation percentage with respect to estimated Cost

	Bidder No. 2 – ZTE Corporation (China)
	-
	159,057,822.57
	3.1


Section 10.0 of the report indicates that:

“The BEC has identified Bidder No. 2 – ZTE Corporation (China) as the only substantially responsive bid as well as the lowest evaluated Bid.”

However, the Bid Evaluation Committee found a minor discrepancy of Rs0.72 between the read out price and the price schedule form.

4.
The Bid Evaluation Committee recommended that the contract be awarded to ZTE Corporation (China) for the sum of Rs159,057,822.57 inclusive of VAT.  

D.  
Submissions and Findings

1.
It is the contention of Mr F. K. Boodhoo Counsel for the Applicant that by submitting a Bid Security Declaration, it has complied with the requirement of ITB 22.1 that the “Bidder shall either furnish as part of its bid, a bid security or subscribe to a Bid Security Declaration as specified in the Bidding Data Sheet”.  If the bid security was chosen, then it would be in the format specified in Section IV of the Bidding Form.  There was no need to comply with the conditions at pg 30 of the Bidding Data Sheet – ITB 22.1 and ITB 22.3.

2.
He further submitted according to the rules and principles having regards to the interpretation of contract, being given that the contract has been prepared unilaterally by the Police Department, the interpretation which is more favourable to the party who has contracted the obligation should be taken into consideration.

3.
In its reply, Mr D. Bissessur Counsel for the Respondent submitted that it is clear that the provisions in the ITB 22.1 should be read in conjunction with those of the Bidding Data Sheet, and ultimately in case of conflict, the provisions in the Bidding Data Sheet shall prevail over those of the ITB. He pointed out that the last part of para 22.1 of ITB provides “as specified in the Bidding Data Sheet, which means that irrespective of the option, one should comply also with the conditions laid down in the Bidding Data Sheet.

4.
The Panel has considered the submissions of Counsel.  It shares the view of the Respondent’s counsel that indeed, the provisions of the ITB cannot stand alone and should be read in conjunction with the cross reference in the Bidding Data Sheet.  As far as the rule of interpretation is concerned article 1162 of the Civil Code reads “Dans le doute, la convention s’interprete contre celui qui a stipule et en faveur de celui  qui a contracte l’obligation”.
5.
This article of the civil code cannot assist the contention of the aggrieved bidder because according to the Panel, there was no doubt about the interpretation which should be given to para 22.1 of the ITB.   In clear terms, the option preferred by the bidder should also be in compliance with the provisions of the BDS.  

For the above reasons, the Panel finds no merit in the application which is accordingly set aside.

(Dr.  M.  Allybokus)

        Chairperson
(H.  D.  Vellien)



    (Mrs.  E.  Hanoomanjee)


    Member





     Member
Dated  
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