Independent  Review Panel – Decision No.  23/13


Decision No.  23/13

 INDEPENDENT REVIEW PANEL

In the matter of:



Fairy Textiles Ltd

(Applicant)

      v/s

Police Department

         (Respondent)

(Cause No.  26/11/IRP)

  Decision

A. Background 

1.
The Police Department using the Open Advertised Bidding Method invited bids on 20 May 2011 from eligible and qualified bidders for the Supply of Ready Made Uniforms for Police Department (procurement reference no.: Qno 12 of 2011).  The requested items were as follows:

	Item No.
	Description
	Qty

	1.
	Shirt Blue for Male Police Constables (Long Sleeves)
	10,000 units

	2.
	Shirt Blue for Male Police Constables (Short Sleeves )
	35,000 units

	3.
	Trousers Polyester Wool for Male Police Constables
	40,000 pairs

	4.
	Trousers for SSU 
	2,000 pairs

	5.
	Trousers PTS Training
	500 pairs

	6.
	Shirt PTS (Short Sleeves)
	500 units

	7.
	Shirt White Short Sleeves (Helicopter Squadron)
	6200 units

	8.
	Shirt White Long Sleeves (Helicopter Squadron)
	200 units

	9.
	Shirt Long Sleeves Blue WPC
	400 units

	10.
	Shirt Short Sleeves Blue WPC
	1,100 units


2.
Following queries from one prospective bidder, an addendum was issued on 23 June 2011 with respect to the colour of sample(s).  On 27 June 2011, a second addendum was issued to inform prospective bidders on the addition of two additional items. Item No. 9 and 10 were now included in the schedule of requirements. 

3.
The deadline for the submission of bids for procurement reference no.: Qno 12 of 2011 was 06 July 2011 at 13.30 hrs.  The public opening was scheduled for the same day at 14.00 hrs and only one bidder, Fairy Textiles Ltd, attended the opening of bids.  The estimated cost of the project was Rs34,383,000.  

4.
Five envelopes bearing tender reference Qno. 12 of 2011 were opened on 06 July 2011.  The name of bidders and read out prices are as follows:

	Item No.
	DESCRIPTION
	Bidder 1 – New Bombay Ltd
	Bidder 2 – Noshie Enterprise Ltd
	Bidder 3 – Salvika Impex Ltd
	Bidder 4 – Bimraj Fashion Ltd
	Bidder 5 – Fairy Textiles Ltd

	1.
	Shirt Blue Long Sleeves for Male Police Constables
	Rs270
	Not Quoted
	Rs339
	Not Quoted
	Rs358.80

	2.
	Shirt Blue Short Sleeves for Male Police Constables
	Rs265
	Not Quoted
	Rs323
	Not Quoted
	Rs332.35

	3.
	Trousers Polyester Wool for Male Police Constables
	Rs600
	Not Quoted
	Rs529
	Not Quoted
	Rs661.25

	4.
	Trousers for SSU 
	Rs345
	Rs457.50
	Rs384
	
	Rs368

	5.
	Trousers PTS Training
	Rs345
	Rs457.50
	Rs384
	
	Rs368

	6.
	Shirt PTS Training (Short Sleeves)
	Rs295
	Rs550.75
	Rs362
	Not Quoted
	Rs379.50

	7.
	Shirt White Short Sleeves
	Rs265
	Rs475.50
	Rs323
	Not Quoted
	Rs322

	8.
	Shirt White Long Sleeves
	Rs270
	Rs475.50
	Rs339
	Not Quoted
	Rs347.50

	9.
	Shirt Blue Long Sleeves for Women Police Constables
	Rs270
	Not Quoted
	Rs339
	Not Quoted
	Rs354.20

	10.
	Shirt Blue Short Sleeves for Women Police Constables
	Rs265
	Not Quoted
	Rs323
	Not Quoted
	Rs327.75


5.
The deadline for the submission of bids with respect to procurement reference no.: Qno. 137 of 2011 for 06 July 2011 at 13.30 hrs and public opening scheduled for the same day at 14.00 hrs.  The following four bidders attended the bids opening exercise:

a. Knight Trading

b. AG Dustagheer Ltd

c. Banker Shoes Ltd

d. Ennas Healthcare Ltd

During this exercise two envelopes received from Global & Strategic Procurement Ltd bearing tender reference Qno. 137 of 2011 were opened.  One of the envelopes contained a bid pertaining to Supply of Ready Made Uniforms for Police Department (Qno 12 of 2011).  The Police Tender Committee considered that bid of Global & Strategic Procurement Ltd and the prices as read out was as follows.  This bid was then added to list of five bidders for the procurement of Supply of Ready Made Uniforms for Police Department.

	Item No.
	DESCRIPTION
	Bidder 6 – Global & Strategic Procurement Ltd

	1.
	Shirt Blue Long Sleeves for Male Police Constables
	Not Quoted

	2.
	Shirt Blue Short Sleeves for Male Police Constables
	Not Quoted

	3.
	Trousers Polyester Wool for Male Police Constables
	Option 1 – Rs665

Option 2 - Rs675

	4.
	Trousers for SSU 
	Not Quoted

	5.
	Trousers PTS Training
	Not Quoted

	6.
	Shirt PTS Training (Short Sleeves)
	Not Quoted

	7.
	Shirt White Short Sleeves
	Not Quoted

	8.
	Shirt White Long Sleeves
	Not Quoted

	9.
	Shirt Blue Long Sleeves for Women Police Constables
	Not Quoted

	10.
	Shirt Blue Short Sleeves for Women Police Constables
	Not Quoted


6.
The Police Department appointed a three-member Bid Evaluation Committee to examine the six bids received by the deadline for the submission of bids and it submitted its evaluation report on 22 September 2011.

7.
The Public Body notified all bidders of the outcome of the bidding exercise on 11 October 2011.  Fairy Textiles Ltd as an aggrieved bidder challenged the decision of the Public Body on 17 October 2011.  The Public Body replied to the challenge on 27 October 2011 giving the reasons to the aggrieved bidder as to why its bid had not been retained.  Fairy Textiles Ltd still aggrieved by the decision of the Public Body submitted an application for review to the Panel on 07 November 2011.  The Panel pursuant to section 45(4) of the Public Procurement Act 2006 suspended the procurement proceedings until the appeal was heard and determined.  The Public Body submitted to the Panel its comments on the application for review on 22 November 2011.  

On 28 December 2011 the Public Body certified that urgent public interest considerations require the procurement proceedings for contract ref no: Quo 12 of 2011 to proceed and on the same day the Panel pursuant to section 45(5) of the Public Procurement Act 2006 waived the suspension.  

B.
Grounds for Review

The Grounds for Review are as follows:

“(1)
The bidding procedure was flawed in as much as at the time of the opening of bids, the name of one of the successful bidders, namely, GLOBAL AND STRATEGIC PROCUREMENT LTD, was never disclosed but subsequently corrected in breach of the law.  Thus, rendering the bidding procedure null and void;

(2) On the merits, the Applicant qualified for all intents and purposes in terms of quality, potential of supply and source of supply amongst other reasons whereas on the other hand, the selected bidder, namely GLOBAL AND STRATEGIC PROCUREMENT LTD, does not have the required logistics and experience in the manufacturing and/or supply of a similar type of good for which the invitation of bids was issued;

(3) The allocation of the contract to GLOBAL AND STRATEGIC PROCUREMENT LTD is a colourable device designed to secure an undue benefit to a group managed by same individual namely, NEW BOMBAY LTD;

(4) The figures are questionable and unrealistic.”

C.
The Evaluation Process
1.
A three-member Bid Evaluation Committee was set up by the Public Body to evaluate the six bids received by the closing date of 06 July 2011. 

2.
Before undertaking an in-depth analysis, the Bid Evaluation Committee carried out a preliminary examination of the bids received and checked whether the bids met the mandatory requirements as per Part 1: Quotations Procedures (1&2).  The Bid Evaluation Committee rejected the bid of Bidder 3 for non-compliance with bid validity period and it was not further evaluated.  

3.
On 28 July 2011, the Bid Evaluation Committee requested the Chairman, Police Tender Committee, to send the samples submitted by bidders to Mauritius Standard Bureau to test the weight, composition and dimension stability of cloth as per the criteria laid down in the technical specifications.  The Public Body sent the samples to Mauritius Standard Bureau on 29 July 2011 and the test reports were received on 09 September 2011.  The Bid Evaluation Committee then proceeded with the Technical Evaluation of the bids.  The following major deviations with respect to technical specifications and standards were noted by the Bid Evaluation Committee in the bid of Bidder 5:

	Item No.
	Major Deviations

	1, 2 & 3
	Composition of the Fabric

	4, 5, 6, 7, 8, 9 & 10
	Weight of the Fabric


The recapitulation of the Technical Evaluation outcome is reported at pg 8 in the evaluation report and is as follows:

	Item No.
	Bidder 1 – New Bombay Ltd
	Bidder 2 – Noshie Enterprise Ltd
	Bidder 4 – Bimraj Fashion Ltd
	Bidder 5 – Fairy Textiles Ltd
	Bidder 6 – Global & Strategic Procurement Ltd

	1.
	Responsive
	Not Quoted
	Not Quoted
	Non- Responsive
	Not Quoted

	2.
	Responsive
	Not Quoted
	Not Quoted
	Non- Responsive
	Not Quoted

	3.
	Non- Responsive
	Not Quoted
	Not Quoted
	Non- Responsive
	Option 1 Responsive

	4.
	Responsive
	Rejected
	Non- Responsive
	Non- Responsive
	Not Quoted

	5.
	Responsive
	Rejected
	Responsive
	Non- Responsive
	Not Quoted

	6.
	Responsive
	Non- Responsive
	Not Quoted
	Non- Responsive
	Not Quoted

	7.
	Responsive
	Non- Responsive
	Not Quoted
	Non- Responsive
	Not Quoted

	8.
	Responsive
	Non- Responsive
	Not Quoted
	Non- Responsive
	Not Quoted

	9.
	Responsive
	Not Quoted
	Not Quoted
	Non- Responsive
	Not Quoted

	10.
	Responsive
	Not Quoted
	Not Quoted
	Non- Responsive
	Not Quoted


All the proposals of Bidder No. 5, Fairy Textiles Ltd, were considered to be technically non-responsive and were rejected.  

4.
The recommendation of the Bid Evaluation Committee with respect to the award of the contract was as follows:

“We recommend the following as they meet our technical requirements and are the cheapest substantially responsive offers:

Item 1 & 2 to be awarded to Bidder 1, i.e. New Bombay Ltd

Item 3 to be awarded to Global and Strategic procurement

Item 4 to bidder 1, i.e New Bombay Ltd

Item 5 to Bidder 4, i.e Bimraj fashion Ltd

Item 6, 7 & 8 to Bidder 1, i.e New Bombay Ltd

Item 9 & 10 to be awarded to Bidder 1 i.e New Bombay Ltd”

5.
On 22 September 2011, the Bid Evaluation Committee submitted its evaluation report and same was approved by the Departmental Tender Committee on 05 October 2011.  The Public Body notified all bidders of the outcome of the bidding exercise on 11 October 2013.

D.  
Submissions and Findings

1. The deadline for the submission of bids for nine procurement exercise was 06 July 2011 at 13.30 hrs and the public opening was scheduled for the same day at 14.00 hrs.  The Panel at the hearing held on 26 June 2013 requested the Public Body to submit the Minutes of Proceedings of the public opening of bids held on 6 July 2011 and same was received on 27 June 2013.  The details of the public opening of bids are as follows:

	S/N
	Quo No
	Brief Description of Items for Procurement
	Proc Method
	Public Opening
	Issuing Date
	Requester
	No of Bids Collected
	No of Bids Received

	1
	Qno 12 of 2011
	Supply of Ready Made Uniforms for Police Dept
	OAB
	Y
	20.05.11
	Police
	47

Downloaded
	5+1

	2
	Qno 102 of 2011
	Back Pack (Police Bag)
	RB
	Y
	17.06.11
	Police
	15
	9

	3
	Qno 114 of 2011
	Fresh Water for NCG Ships 
	RFQ
	N
	28.06.11
	NCG
	4
	1

	4
	Qno 137 of 2011
	Procurement of Shoes
	OAB
	Y
	01.06.11
	Police
	40

Downloaded
	8-1

	5
	Qno 153 of 2011
	Hand Held Laser Speed Detector & Evidential Breath Analyser
	RB
	Y
	17.06.11
	Traffic Branch
	9
	3

	6
	Qno 155 of 2011
	Chain Saws & others
	RFQ
	N
	17.06.11
	Police
	10
	7

	7
	Qno 157 of 2011
	Spares for Alouette III/Chetak Helicopters
	RB
	Y
	31.05.11
	HSQ
	3
	-

	8
	Qno 165 of 2011
	Petty Stores – Brooms & others
	RFQ
	N
	17.06.11
	Police
	12
	6

	9
	Qno 182 of 2011
	Plastic Litter Bags
	RFQ
	N
	17.06.11
	Police
	11
	5

	Miscellaneous
	1

	Late Tender
	-

	Next Opening
	2


2.
According to the Minutes of Proceedings submitted to the Panel, bids received for Supply of Ready Made Uniforms for Police Department were opened first while bids for Procurement of Shoes were opened in the third position.  Five bids were received with respect to tender reference Qno 12 of 2011.  The attendance sheet indicates that Fairy Textiles Ltd was the only bidder which attended the opening of the bids for Supply Ready Made Uniforms.  

3.
The Minutes of Proceedings also indicate that seven bids were received for Procurement of Shoes (Qno. 137 of 2011) and one of the bidders was Global & Strategic Procurement Ltd.  The attendance sheet indicates that the bids were opened in the presence of the following four bidders:

a. Knight Trading

b. AG Dustagheer Ltd

c. Banker Shoes Ltd

d. Ennas Healthcare Ltd

Fairy Textiles Ltd was not in attendance as it was not a bidder for this procurement exercise.  Global & Strategic Procurement Ltd although it was a bidder was not in attendance.  

4.
The Police Tender Committee was in presence of two envelopes from Global & Strategic Procurement Ltd bearing tender reference Qno. 137 of 2011 and these were opened in public.  The Public Body informed the Panel through a letter dated 22 November 2011 that one envelope contained a bid for Supply of Ready Made Uniforms for Police Department and the other one was a bid for Procurement of Shoes.  The Police Tender Committee recorded both bids of Global & Strategic Procurement Ltd in their respective quotation opening record.

5.
It is not disputed that two envelopes were received from Global & Strategic Procurement Ltd and that both of them had as reference Qno. 137 of 2011.  Both envelopes from Global & Strategic Procurement Ltd were opened in public and were witnessed by the four bidders in attendance.  The evidence available indicates that the bid of Global & Strategic Procurement Ltd for Supply of Ready Made Uniforms for Police Department was opened on the day and at the time scheduled but in a different sequence.  Thus, the bid of Global & Strategic Procurement Ltd was not opened in the presence of Fairy Textiles Ltd which had attended the public opening of bids for this procurement exercise.  The Panel feels that the opening of the envelope of Global & Strategic Procurement Ltd though in the absence of the representative of Fairy Textiles Ltd but made in public  and witnessed by  representatives of bidders, does not render the bidding procedure null and void nor constitutes an undue advantage for the successful bidder over the aggrieved bidder.

Furthermore, the Panel notes that the bid of Fairy Textiles Ltd had been rejected as it failed to comply with the Technical Specifications.  It is noted that the aggrieved bidder did not challenge the decision of the Public Body with respect to its responsiveness.

In the light of all the above, the Panel finds no merit in this application which is set aside accordingly.

(Dr.  M.  Allybokus)

        Chairperson
(H.  D.  Vellien)



    (Mrs.  E.  Hanoomanjee)


    Member





     Member
Dated 
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