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Decision No. 20/13

 INDEPENDENT REVIEW PANEL

In the matter of:



Medsell Ltd

(Applicant)

      v/s

Ministry of Health & Quality of Life

         (Respondent)

(Cause No. 15/13/IRP)

  Decision

A. Background 

1.
The Ministry of Health & Quality of Life using the Open Advertised Bidding process invited bids on 28 October 2013 for the supply and deliveries of Orthopaedic Implants and Instruments for its annual requirement for 2013 for the five regional hospitals.  The deadline for the submission of bids was 04 December 2012 at 13.30 hrs and the public opening of bids received was scheduled for the same day at 14.00 hrs.  The estimated cost of the project is Rs132,731,970.00.

2.
Twenty-one bids were received from fifteen suppliers by the deadline for the submission of bids.  The Central Procurement Board appointed a nine-member Bid Evaluation Committee to evaluate the bids received and it submitted its evaluation report on 31 January 2013.  Subsequently, the Central Procurement Board informed the Public Body of the outcome of the bidding exercise and on 01 March 2013 the Public Body informed all bidders accordingly.

3.
Medsell Ltd as an aggrieved bidder challenged the decision of the Public Body on 06 March 2013.  The Public Body sought material for reply from the Central Procurement Board on 14 March 2013 and replied to the challenge on 21 March 2013.  The aggrieved bidder still dissatisfied with the decision of the Public Body submitted an application for review to the Panel on 02 April 2013.  The Panel pursuant to Section 45(4) of the Public Procurement Act 2006 suspended the procurement proceedings until the appeal is heard and determined.  Hearings were held by the Panel on 09 May 2013 and 20 June 2013.

B.
Grounds for Review

The Grounds for Review are as follows:

“(a)
The Applicant was the lowest eligible bidder and compliant for the following items: 1(c), 1(f), 3(a), 3(b), 3(d), 3(e), 7(a), 7(b) and 44(i-iii);

(b)
The Applicant avers that all its offers for all items for which a bid was submitted, were fully compliant and responsive and the reasons ascribed by the Public Body to the effect that either the offer was not according to specifications or that the offer could not be assessed or that there was no evidence of clinical use and 5 years of survivorship were all erroneous decisions;

(c)
The Applicant provided all the documents and/or catalogues that were required in order for the public body to evaluate the bid;

(d) Some of the items in the bidding documents have not been awarded to any bidder, though the Applicant’s offers were compliant;

(e)
Some of the items awarded to the successful bidder were not compliant to the specifications of the bidding document vide items 3(b), 3(d), 3(e), 3(f), 3(g), 3(h) since the offer of the successful bidder did not comply with an essential condition namely that all the components should be manufactured by one and the same company/person.

(f)
The Public Body erred in failing to make awards for the following items – 19, 33, 34, 35, 36, 37, 47, 54, 55, 56, 60, 74, 77, 85 – in the bid of the Applicant, because the offers for these items were deficient in specifications since all the offers made by the Applicant in its bid were fully compliant with the specifications in the bidding tender documents.

(g)
The Applicant avers that his bid is compliant for the following items 6, item 7a, 7b, 19  and 44.”

C.
The Evaluation Process
1.
The Central Procurement Board appointed a nine-member Bid Evaluation Committee to evaluate the twenty-one bids received by 04 December 2012, the deadline for the submission of bids.  The Bid Evaluation Committee submitted its report on 31 January 2013.  Three of the bidders were determined to be non-responsive and were not evaluated any further. 

2.
The Bid Evaluation Committee then carried out a detailed technical examination as from the lowest bid for all items and the lowest compliant bid was retained for recommendation.  A detailed list of lowest evaluated bidder proposed for contract award together with details such as physical unit, quantity, manufacturer’s name, country of origin, rate, amount and the delivery schedule was prepared by the Bid Evaluation Committee.

D. 
Submissions and Findings

1.
The aggrieved bidder challenged the decision of the Public Body on 07 March 2013 and the Public Body replied to the challenge on 21 March 2013.  The Bidder still aggrieved by the decision of the Public Body submitted it application for review to the Panel on 02 April 2013.  The Procurement Policy Office brought some amendments to the Public Procurement (Regulations 2008) with respect to challenge and appeal.  The amendments were officialised in the Government Notice No. 75 of 2013 and were effective as from 28 March 2013.  Regulation 48 now specifies that an aggrieved bidder must file an application for review within 7 days (instead of 15 days) of receipt of the decision of the Public body.  However, the Panel considers that in the absence of a transition period the delay of 15 days to file an application for review in this particular case should be applicable.

2.
At the hearing held on 21 May 2013 Mr G. Glover, SC raised the issue of conflict of interest in as much as one member of the Bid Evaluation Committee, Dr D. Conhyea, had been a member of the Panel which had prepared the specifications.

3.
The Central Procurement Board wrote to the Senior Chief Executive of the Public Body on 04 October 2012 requesting the names of at least two officers who may be considered for appointment as evaluator for the contract “Supply of Orthopaedic Implants”.  This involvement of the Public Body in the bid evaluation exercise will according to the Central Procurement Board enable the Public Body to assume ownership of the evaluation.  The Public Body provided the two names, as requested, on 06 November 2012.  However, one of the officers declined the offer because of professional commitments and on 18 December 2012 another officer was recommended.

4.
However, the Chairman of the Bid Evaluation Committee informed the Central Procurement Board that one member from the Public Body reported only briefly on one occasion while the second one had attended only five of the sessions.  The Central Procurement Board on 07 January 2013 drew the attention of the Public Body that ‘the unavailability of the Specialists may cause delays in the evaluation of bids and ultimately in the award of contracts’.

On 10 January 2013, the Central Procurement Board informed the Public Body that it had no objection to Dr D. Conhyea, Senior Specialist Orthopaedic, to be a member of the Bid Evaluation Committee.  The Bid Evaluation Committee ultimately submitted its evaluation report on 31 January 2013.

5.
At the hearing Dr D. Conhyea explained that the specifications had been prepared by a Panel of Orthopaedic Surgeons from the Ministry of Health & Quality of Life and were meant to ensure that the Public Body gets value for money.  He was member of a nine-member Bid Evaluation Committee which comprised of other medical officers.  Indeed the report of the Bid Evaluation Committee clearly refers to him as a member.  

6.
In what capacity he participated in the exercise of the bid evaluation at the Bid Evaluation Committee was still not clear until 13 August 2013 when the Central Procurement Board informed the Panel that the Bid Evaluation Committee comprised a three-member team.  In addition, two technical teams were appointed to assist the Bid Evaluation Committee.  Dr D. Conhyea was member of the technical team A whereas Dr S. K. Chukowry was member of technical team B.     In virtue of Regulation 4(4) made under the Public Procurement Act of 2006, the Central Procurement Board may appoint an adviser or a Technical Sub-Committee to assist the Bid Evaluation Committee following the latter’s request.  

7.
Mr G. Glover, SC for the Applicant submitted that the Central Procurement Board, in accordance with the provisions of Section 11(2) of the Public Procurement Act 2006 shall strive to achieve the highest standard of transparency and equity in the execution of its duties.  Consequently according to him, officers from the Public Body, who have been involved in the drafting of the tender documents and specifications cannot sit on the Bid Evaluation Committee to determine the bid in order to avoid a flawed and biased bidding process.  He stated that a mere appearance of the possibility of conflict of interest would be enough to render the whole procurement process null and void.

8.
In her reply, Mrs K. Gunesh-Balaghee, Counsel for the Public Body submitted that there is no perception of conflict of interest, in as much as Dr D. Conhyea stated that all orthopaedic surgeons working in hospitals provided the specifications to the consultant in charge of the respective hospitals.  There is no sinister motive to the appointment of Dr D. Conhyea as a Technical Adviser since he has the required expert knowledge in that specialised field.


She referred also to the amendments brought to Section 11(1)(d) of the Public Procurement Act 2006 which indicates the possibility of including officers of a Public Body to sit in the Bid Evaluation Committee. 

9.
The contention of Counsel for the Public Body that Dr D. Conhyea was acting as adviser and not a member appears at first sight attractive.  However, when one takes cognisance of the circumstances provided by Regulation 4 leading to appointment of advisers, namely that it should be at request of the Bid Evaluation Committee, the only inference that could be drawn is that an adviser has much more significant influence on an evaluation exercise than a simple member.  The three member Bid Evaluation Committee appeared to be unable to manage alone and had to seek guidance from the advisers.

10.
Furthermore, it is not disputed that Dr D. Conhyea, participated in the preparations of specifications.  We agree with Counsel for the Public Body that the amendments of Section 11 of the Public Procurement Act allow public officers of a specific body to sit on Bid Evaluation Committee as members.   But the present application refers to technical advisers who have also participated in the preparation of specifications.

According to the Panel, the presence of either Dr D. Conhyea and Dr S. K. Chukowry as members of the Bid Evaluation Committee would not have posed any problem and this would have been in line with Section 11 of the Public Procurement Act.  However, the Panel is of the view that their presence as advisers to the Bid Evaluation Committee coupled with the fact that they admittedly participated in the preparation of the specifications may give rise to a perception of conflict of interest. 

11.
As far as the contention that it was the Public Body who appointed members of the Bid Evaluation Committee, it is abundantly clear from the correspondences on record that the Public Body was called upon to suggest names and ultimately pursuant to Section 11 of the Public Procurement Act of 2006, the Central Procurement Board appointed the members, as rightly pointed by counsel for the Respondent.

   
For all these reasons, the Panel finds that there is merit in the application and pursuant to Section 45(10)(c) recommends a re-evaluation of bids.

(Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)


    Member





     Member
Dated  20 August 2013
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