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Independent Review Panel – Decision No.  19/13


Decision No.  19/13

 INDEPENDENT REVIEW PANEL

In the matter of:



Trivan and Company Limited

(Applicant)

      v/s

Central Water Authority
         (Respondent)

(Cause No. 36/12/IRP)

  Decision

A. Background 

1.
The Central Water Authority invited bids through the open advertised bidding process on 06 April 2012 from bidders for Contract No. CWA/C2012/21 – Hiring of Labour and Equipment with the closing date being 08 May 2012.  The pubic opening was conducted on the same day at 13.05 hrs at the Central Water Authority headquarters in St. Paul.  
2.
The cost of the Project was estimated at MUR 100M.  Three bids were received and the offer of each of the bidder as read out at the public opening is as follows:

	Contract
	Bidder 1

Trivan Co. Ltd
	Bidder 2

Societe Chatursing & Cie
	Bidder 3

Dhruva & Co. Ltd

	
	Bid Sum

(VAT incl)

Rs
	Bid Sum

(VAT incl)

Rs
	Bid Sum

(VAT incl)

Rs

	CWA/C2012/21 A – Port Louis
	31,602,508.00
	-
	35,308,502.90

	CWA/C2012/21 B – North
	25,637,502.00
	23,416,794.00
	25,999,342.60

	CWA/C2012/21 C – East
	17,999,330.00
	-
	17,880,699.10

	CWA/C2012/21 D – South
	20,917,281.00
	-
	20,686,924.50

	CWA/C2012/21 E – MAV (Upper)
	35,581,262.20
	-
	41,698,514.50

	CWA/C2012/21 E – MAV (Lower)
	18,978,073.00
	-
	21,618,369.30

	TOTAL
	131,737,883.20
	23,416,794.00
	163,192,350.80


As per the provisions of the bid document, the Central Water Authority reserved the right to split the award of the contract to different successful bidders.

The Public Body observed that two of the bidders have offered a bid for all of the six zones as per above table and a situation may arise where one bidder may be awarded several contracts for the different zones.  This successful bidder may thus be awarded contracts for a total bid sum above Rs100M, which is the prescribed and authorized amount for the Central Water Authority regarding procurement contracts.

As a precautionary measure the Public Body wrote to the Central Procurement Board on 09 May 2012 to seek advice as follows: “if such a scenario arises, we shall appreciate if the Central Procurement Board could advise us whether the Central Water Authority should refer the matter to Central Procurement Board, or otherwise allow the Central Water Authority to proceed with the bid evaluation”.  However, the Public Body added in the same letter that “It is to be noted that as per the bids received, it is evident that there would be splitting of awards and the awards to any one bidder will be less than Rs100M”.

3.
The Central Procurement Board replied to the Public Body on 16 May 2012 and reminded it of Section 12(3)(b) of the Public Procurement Act 2006 which provides for referral of all bidding documents to the Central Procurement Board for approval in case the lowest bid submitted in response to an invitation made by the Public Body exceeds the prescribed amount.  The Central Procurement Board requested for additional information with respect to the procurement exercise which was supplied by the Public Body on 21 May 2012.

In its reply to the Public Body on 31 May 2012 the Central Procurement Board indicates the following:

· The estimated cost of the project at Rs135.7M inclusive of VAT exceeds the prescribed amount of Rs100M (excluding VAT) applicable to the Central Water Authority.

· Thus, as per Section 14 of the Public Procurement Act 2006 the Public Body should have sought the appropriate authorization from the Central Procurement Board with respect to that bid.

· As a result of this non-compliance of the Public body with the provision of the Public Procurement Act 2006 the Central Procurement Board will not give any consideration to the matter.  The letter of the Central Procurement Board was copied to the Procurement Policy Office.

4.
The Public Body informed the Procurement Policy Office about this procurement exercise on 01 June 2012.  The Procurement Policy Office replied to the Public Body on 13 June 2012 as follows: “we wish to inform you that this office shares the opinion of the Central Procurement Board that this procurement exercise should have been initiated through the Central Procurement Board based on the estimated contract amount”.

On 20 June 2012, the Public Body informed all bidders that “in line with Section 39 and Regulation 38 of the Public Procurement Act, bidders are hereby notified the public procurement proceedings in respect of the abovementioned project is cancelled”.  It also informed the bidders that some of the specifications were being reviewed.

5.
The Public Body, on 20 June 2012, submitted the bidding documents for contract “C 2012/40 – Hiring of Labour and Equipment” to the Central Procurement Board
 for clearance before floating.  The estimated cost of the project was Rs137.5M.    The Central Procurement Board was also informed that the extension period of the on-going contract will come to an end in October 2012. The Central Procurement Board, on 16 July 2012, informed the Public Body that the bidding document was in order.  The Public Body invited bids accordingly on 24 July 2012.

The deadline for the submission of bids was 04 September 2012 at 13.30 hours with public opening of bids scheduled for the same day at 14.00 hours.  

6.
Five bids were received by the deadline of 04 September 2012 for the submission of bids and the read out prices at the public opening of bids was as follows:

	
	Price at Bid opening (VAT incl)

	Bidder
	Zone

Port Louis
	Zone

DWS (N)
	Zone

DWS (E)
	Zone

DWS (S)
	Zone

MAV (U)
	Zone

MAV (L)

	Societe Chatursing & Cie
	31,933,786.50
	23,416,794.50
	
	
	
	

	Kisten Enterprise Co. Ltd
	33,420,414.50
	23,401,741.00
	16,369,479.50
	19,753,860.50
	30,724,585.65
	15,562,127.75

	Trivan & Co Ltd
	32,548,943.00
	27,721,463.00
	18,010,910.00
	21,417,145.00
	37,799,566.00
	19,553,459.00

	Dhruva Co. Ltd
	31,285,499.30
	23,327,359.00
	17,042,282.40
	19,749,053.50
	35,530,965.80
	19,001,539.70

	B. Hurreera m & Sons Co Ltd
	32,116,579.00
	24,055,493.00
	15,951,966.25
	18,154,078.25
	38,225,479.05
	18,994,999.65



The Central Procurement Board appointed a three-member Bid Evaluation Committee to evaluate the bids received.  The Bid Evaluation Committee submitted its evaluation report on 28 September 2012.  The Central Procurement Board informed the Public Body of the outcome of the bidding exercise on 15 October 2012.  The Public Body informed all bidders accordingly on 25 October 2012.

7.
Trivan and Company Limited, as an aggrieved bidder, challenged the decision of the Public Body on 01 November 2012.  The Public Body replied to the challenge on 12 November 2012.  The aggrieved bidder still dissatisfied with the decision of the Public Body submitted an application for review to the Panel with respect to Contract No. CWA/C 2012/40 on 19 November 2012.  The Panel pursuant to Section 45(4) of the Public Procurement Act 2006 suspended the procurement proceedings until the appeal was heard and determined.  Hearing was held on 27 February 2012 and a written submission was received from Counsel for the Applicant on 05 June 2013.

B.
Grounds for Review

The Grounds for Review are as follows:

“1.
The Central Water Authority “The Public Body” on the 6th April 2012 advertised in the press contract CWA/C2012/21 – Hiring of Labour & Equipment and the closing date for the bidding process was 08th May 2012.

2. Trivan and Company Ltd “The Bidder” submitted its bid as per the procedure established in the biding documents and on the closing date all the Bids were opened in presence of all the bidders and The Bidder was found to be the lowest and all the submitted figures of all the bidders were circulated to the bidders present.

3. On the 20th June 2012, The Bidder received a letter from the Public Body informing that “in line with Section 39, and Regulation 38 of the Public Procurement Act” the Public Procurement Proceedings for the Contract CWA/C2012/21 was cancelled.

4. Subsequently the Public Body caused an advertisement to be published in the press in July 2012 inviting bidders for the same project reference CPB/37/2012-CWA/2012/40, the closing date of which was 04 September 2012.

5. The Bidder did bid again and on 04 September 2012, the bids were again opened in the presence of all the bidders which included all the bidders among others of the previous Contract CWA/C2012/21.

6. To our surprise, the highest bidder namely Bidder Dhruva Co. Ltd of the previous Contract CWA/C2012/21, intentionally reduced his price so as to be the lowest after having been made aware of the bidders’ bids in the first Contract.

7. On 01 November 2012, The Bidder challenged the allocation of the Contract to the lowest Bidder.

8. By letter dated 12 November 2012, the Public Body informed the Bidder that his challenge has not been entertained as it was made after the time frame.

9. In view of the wrong doing of the Public Body and further by using a false excuse for cancelling the first Contract, The Bidder maintains that the Contract should be awarded to him, as per the submission in the first Contract namely CWA/C2012/21 thereby causing all the procedure and procurement exercise in the second Contract namely CPB Reference No.: CPB/37/2012 and Procurement Reference No: CWA/C2012/40 to be declared null and void for all intends and purposes, as it defeats the inherent purpose of a Tendering Exercise.

10. That the Public Body was wrong in not entertaining the challenge of the Bidder.

The Bidder avers that:

(a)
The Public Authority has acted in such a way whereby considerable prejudice and financial loss will be caused to the Bidder.

(b)
By cancelling the first bid, the Public Body has acted illegally and in so doing making the Bidder’s submission known to all the bidders and members of the public.

(c)
The section quoted by the Public Body for the cancellation of the first Procurement Procedure does not exist in law.

(d) In view of the fact that there is no fundamental change and/or alteration between the first Contract and the second Contract, The Bidder avers that the Public Body has acted maliciously with the sole intention of depriving The Bidder the award of the Contract.

(e) The Public Body has used a colourable device, in order to deprive The Bidder of the award of the Contract by quoting Section 39 and Regulation 38 of the Public Procurement Act as reasons for cancelling the first Public Procurement Procedure.”

C.
The Evaluation Process

1.
The Central Procurement Board appointed a three-member Bid Evaluation Committee to evaluate the five bids received by 04 September 2012 for the Central Water Authority.  The Bid Evaluation Committee submitted its evaluation report on 28 September 2012.

One bidder was considered to be non-responsive with respect to the commercial terms and was not retained for further evaluation.

2.
Following the arithmetical check the corrected bid amount of the 

four commercially responsive bidders were as follows:

	
	Price at Bid opening (VAT incl)

	Bidder
	Zone

Port Louis
	Zone

DWS (N)
	Zone

DWS (E)
	Zone

DWS (S)
	Zone

MAV (U)
	Zone

MAV (L)

	Societe Chatursing & Cie
	31,933,786.50
	23,416,794.50
	
	
	
	

	Kisten Enterprise Co. Ltd
	33,420,414.50
	23,401,741.00
	16,369,479.50
	19,753,860.50
	30,724,585.65
	15,634,577.75

	Trivan & Co Ltd
	32,548,943.00
	27,721,463.00
	18,829,588.25
	21,417,145.75
	37,799,566.20
	19,553,459.20

	Dhruva Co. Ltd
	31,285,499.30
	23,327,359.00
	17,042,282.40
	19,749,053.50
	35,530,965.80
	19,001,539.70


3.
After a detailed examination of the bids as per the provisions of the bidding documents the Bid Evaluation Committee recommended as follows:


“The Bid Evaluation Committee considers that the lowest evaluated ids for all water supply zones to be fair and reasonable.  Since the CWA reserves the right to split the award on a water supply zone basis and would award the contract for not more than 3 water supply zones per bidder, different combinations have been worked out and based on the lowest cost combinations among the responsive bidders, the award is recommended as follows:

Port Louis

Bidder Dhruva Co Ltd who has submitted the lowest bid in the bid sum of Rs31,285,499.30 (VAT Incl)

DWS (N)

Bidder Dhruva Co Ltd who has submitted the lowest bid in the bid sum of Rs23,327,359.00 (VAT Incl)

DWS (E)

Kisten Enterprise Co Ltd who has submitted the lowest bid in the bid sum of Rs16,369,479.50 (VAT Incl)

DWS (S)

Dhruva Co Ltd who has submitted the lowest bid in the bid sum of Rs19,749,053.50 (VAT Incl)

MAV (U)

Kisten Enterprise Co. Ltd who has submitted the lowest bid in the bid sum of Rs30,724,585.60 (VAT Incl)

MAV (L)

Kisten Enterprise Co Ltd who has submitted the lowest bid in the bid sum of Rs15,634,577.75 (VAT Incl).”

D. 
Submissions and Findings

1.
The evaluation of bids for Contract No. CWA/C2012/40 has been carried out in accordance with the provisions of the bidding documents and for each zone has been awarded to the lowest evaluated responsive bidder.  

2.
The aggrieved bidder at the hearing explained that it was also asking  for a review of the cancellation of the procurement process for Contract No.  CWA/C2012/21.  The procurement proceedings as cancelled by the Public Body on 20 June 2012 and bids for Contract No. CWA/C2012/40 for the same service was floated on 24 July 2012.  Two avenues were opened to the aggrieved bidder with respect to the above:

(i) In respect of the new bid within 5 days from the invitation to bid or from the opening of bid for Contract No. CWA/C2012/40, it could have challenged the Public Body, pursuant to Regulation 48(2) made under the Public Procurement Act of 2006,

(ii) In respect of the cancellation within 5 days from 24 July 2012 being the date of invitation of new bid following the cancellation of the first procurement process, still under Regulation 48(2) made under the Public Procurement Act of 2006.

However, the bidder failed to avail itself of these opportunities.  The Panel notes that indeed Section 39 of the Public Procurement Act 2006 and regulation 36 relate to cancellation of bid.  Most probably through a genuine error, the Public Body referred to Regulation 38 instead of Regulation 36, but this genuine error should not allow the Applicant to state that the Section quoted by the Public Body for the cancellation of the first procurement procedure does not exist in Law.

In respect of the new bidding documents which was floated on 24 July 2012 and most probably to be in line with the provisions of Section 39 of the Public Procurement Act 2006, the Public Body brought a change in commercial terms to Clause ITB 5.5(e) between bidding document CWA/C2012/21 and CWA/C2021/40 – the liquid assets and/or credit facilities net of other contractual commitments of the successful bidder had been reduced from Rs2M to Rs500,000.  It is noted that the number of bidders increased from three to five and the bidders (including the Applicant) knew the price quoted by the three bidders in the first bid and changed their prices in the second bid.

3.
The aggrieved bidder did not only fail to seek redress at the proper time, but also challenged the decision of the Public Body outside the prescribed delay.
Indeed, on 25 October 2012, a letter of notification was issued by the Public Body pursuant to Section 40(3) of the Public Procurement Act of 2006 to all the bidders including the Applicant informing them that their bids were not successful and that they could if they wish challenge the decision of the Public Body within 7 days.  It is one day after the prescribed delay that, is on 01 November 2012, that the Applicant challenged the said decision.  Moreover, the grounds of appeal are directed against the cancellation of the first bid dated 20 June 2012 which has not been challenged within the prescribed time upon the invitation sent to the bidders to bid anew.

As highlighted above, the Panel finds that the challenge has been lodged outside the prescribed delay.  In accordance with Regulation 56(c) made under the Public Procurement Act of 2006, the Panel upholds the motion for dismissal by the Public Body.  The application for review is accordingly dismissed.

Having reached that decision, the Panel feels that there is no need to consider the other grounds of appeal.

(Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)


    Member





     Member
Dated  25 July 2013
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