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Independent Review Panel – Decision No. 18/13


Decision No.  18/13

 INDEPENDENT REVIEW PANEL

In the matter of:



1.
Kabelek Engineering Ltd (Cause No. 32/12/IRP)

2. Rey & Lenferna Ltd (Cause No. 33/12/IRP)

(Applicants)

      v/s

Ministry of Public Infrastructure, National Development Unit,

Land Transport and Shipping (NDU)
 (Respondent)

  Decision

A. Background 

1.
On 29 May 2012, the Respondent, using the Open Advertised Bidding method, invited bids for the procurement of the supply, installation, testing and commissioning of twelve (12) LRP – Fired Human Crematorium Furnaces (Incinerators) across the island (Contract No. NDU/OAB/05/2012).  Two addenda were issued: the first one was issued on or about June 14, 2012 extending the closing date for bid submission from 29 June 2012 to 13 July 2012 at 10 15 hours, the second one on June 29, 2012, to the effect that the average turnover of Rs25 million would be the average of the sum of the last three years.

2.
Nine bids were received by the Respondent on the closing date of the bid, 13 July 2012.  The Departmental Tender Committee thereafter appointed a four-member Bid Evaluation Committee for the evaluation of the bids.

	Bidder

No.
	Bidder
	Amount quoted Rs

(Incl. VAT 15%)

	1
	Ducray Lenoir Ltd
	85,184,129.40

	2
	Securiclean Mauritius Ltd
	69,381,806.00

	3
	Steam House Ltd
	56,331,600.00

	4
	Vijay Gas Services (SDR Construction Ltd)
	65,697,811.80

	5
	Rey & Lenferna Ltd
	56,288,755.00

	6
	Sotravic Ltee
	72,701,928.20

	7
	Robert Le Maire Ltd
	78,210,271.80

	8
	Enterprises Data Services Ltd (EDS)
	55,603,034.52

	9
	Kabelec Engineering Ltd
	46,418,066.40


3.
On 22 August 2012, the Bid Evaluation Committee submitted its report recommending the award of the contract to Steam House JV for the sum of  Rs56,331,000.  However after negotiation carried pursuant to Regulation8 made under the Public Procurement Act 2006, on 25 September 2012, the Public Body notified Steam House JV that it has been awarded the contract for a negotiated price of Rs55,200.00 inclusive of VAT.

Both Applicants challenged the decision, but still dissatisfied with the reply of the Public Body applied for review.

4.
The Applicant No. 1, an aggrieved bidder has lodged an application for review on 11 October 2012 in respect of the procurement of the Supply, Installation, Testing, Commissioning of twelve (12) LPG Fired Human Crematorium Furnaces (Incinerators) across the Island.  Rey & Lenferna Ltd, another aggrieved bidder has on 16 October 2012 lodged an application for review.  Since both applications refer to the same procurement, the Panel will deliver only one determination which will be filed in both records.  For the purposes of the determination, Rey & Lenferna Ltd will be referred to as Applicant No. 2.

B.
Grounds for Review

The Grounds for Review are as follows:

For Kabelek Engineering Ltd, Applicant No. 1:

“Ground 1
The contract should have been awarded to the Applicant as it submitted the lowest bid and was technically compliant.

Ground 2

The Public Body erred in holding that the bid of the Applicant failed to mention ‘the type of proposed cremator’ (Item (i) of the Reply to Challenge from the Public Body dated 27 September 2012 (the “Reply to Challenge”) (Annexure C)) in as much as the Applicant’s bid specifically described proposed cremator as being the Cremator Model CR1000 and included pictures and specifications of the Cremator Model CR1000 in its Bid.

Ground 3

The Public Body erred in holding that the bid of the Applicant failed to specify the volume of the secondary chamber (Item (ii) of the Reply to Challenge) when in truth and in fact Item 4 of the Guaranteed Particulars of the Applicant’s bid clearly mentions the volume of the secondary chambers as being approx. 1.7m3. 


Ground 4

The Public Body erred in holding that the insertion wagon proposed by the bidder is not automatic (Item (iii) Reply to Challenge) in as much as:

(a) that the insertion of the coffin inside the furnace is automatic and electrically powered.

(b) That the rollers on the mobile trolley allow for the corpse/coffin to automatically advance into the cremation furnace without any manual interference.

Ground 5

The Public body erred in holding that the operating voltage of the Applicant’s proposed cremator is not 220-240V monophase (Item (iv) Reply to Challenge) in as much as:

(a) the Specification sheet attached to the Applicant’s Bid clearly provides that the operating voltage of the proposed cremator is 220-240V and can be made to operate either single phase or 3-phase.

(b) the gas burner, the fuel pump and the bone grinding machine are all single phase.  Only the chimney fan of the cremator is 3-phase.  Further, in response to the Public Body’s query dated 29 August, at question 2(ii), it was duly pointed out that any 3-phase components of the cremator could be changed to single phase if required.

(c) Nowhere in the bidding documents is it specified that the voltage of the cremator should be monophase except for the fuel pump.

Ground 6

The Public Body further erred in holding that the power output of the primary and secondary burners of the Applicant’s proposed cremator does not comply with the Supply Requirements of the Procurement in as much as the Applicant expressly offered to supply Primary and Secondary Burners with a power output of 250kW in strict compliance with the requirements of the Procurement (Item 11 and 12 of Guaranteed Particulars).

Ground 7

The Public Body erred in holding that the charging arrangements proposed in the Applicant’s bid are electro hydraulic (Item (vi) of the Reply to Challenge) in as much as the Applicant’s Bid expressly provides that the charging arrangement is “Automatic Hydraulic Loader”.

Ground 8

The Public Body erred in holding that the bid was technically non-responsive in as much as there were no major deviations as alleged in the Reply to Challenge.

Ground 9

The Public Body erred to have “Negotiated” price for the successful bid, in breach of the clear Instruction to Bidders.

Ground 10

The Public Body failed to take into consideration that Steam House J.V. is a new Joint Venture and does not have a minimum average annual financial amount of turnover of Rs25 million over the last three years, in breach of the financial capability criteria (ITB 39.2).

Ground 11

The Public Body failed to take into consideration that the bid of Steam House JV was technically non-responsive in as much as:

(a) Steam House JV did not provide an automatic electro hydraulic lift device to carry and insert the corpse in the burning chamber of the cremator in breach of the technical specification;

(b) Steam House JV failed to supply information concerning consumption of fuel and electricity as requested in the Bidding Data Sheet; and

(c) The power output of the secondary burner proposed by Steam House JV is 550kw and is non adjustable whereas the power output specifications in the bidding documents range between 150kw and 250kw.”

For Rey & Lenferna Ltd, Applicant No. 2:

“The Public Body erred in awarding and considering Steam House JV as a successful bidder inasmuch as:-

(i) Steam House JV is not a qualifying bidder for the purposes of Section VI of the Instructions of Bidders Document to the extent that it is not a registered Joint Venture and/or was not a registered Joint Venture at the material time;

(ii) As a result of the above and since Steam house JV does not have any legal capacity, Steam House JV did not have and could not have the financial capacity of an average of Rs25 million as turn over for the last three years and is therefore in breach of the prescribed post qualification requirements;

(iii) Steam House JV, is allegedly a joint venture between Steam House Ltd and Petite Riviere Petrol Service Station Ltd.  From searches effected with the Registrar of Companies, it is clear that the average turn over of Steam House Ltd, did not exceed the required amount of Rs25 million for the years 2009 and 2010 and is therefore in breach of the prescribed post qualification requirements;

(iv) Petite Riviere Petrol Service Station Ltd, although having the required financial resources, could not have bid for lack of expertise or for no expertise at all in the present matter;

(v) Therefore it appears that the alleged Steam House JV is an illegal collusion between Steam house Ltd and Petite Riviere Petrol Service Station Ltd having for the sole purpose of bidding and securing the present tender.  Both entities forming part of the Joint Venture clearly do not qualify for the bid when they are considered on their own capacities.”

C.
The Evaluation Process

1.
After the opening of bids which took place on 13 July 2012, a Bid Evaluation Committee was set up by the Department Tender Committee comprising of four members.  All bids were checked for completeness of their bids.  The offers from bidders No. 1, 4, 5 and 8 were found to be incomplete and were not retained for detailed technical evaluation.   The remaining five bids including that from the Applicant No. 1 and the successful bidder were retained for further technical evaluation.
The bid from the applicant Bidder No. 9 (Kabelek Engineering Ltd) was subject to the detailed technical evaluation and was  considered to be non-responsive for reasons shown below:

“(i)
The type of proposed cremator was not mentioned

(ii)
The volume of secondary chamber was not mentioned

(iii)
The insertion wagon proposed by bidder is not automatic

(iv)
The operating voltage of proposed cremator is 3-phase as compared to our specification which is 220-240 V monophase

(v)
The power output of the primary and secondary burners of the proposed cremators are 300kW and 400kW.  Our specification made mentioned of primary and secondary burners ranging from 150kW to 250kW.

(vi)
The charging arrangements proposed by bidder are not electro hydraulic.  Insertion of corpse/coffin into the burning chamber as proposed by bidder is manual and not automatic.


According to our specification, this is not permitted.

The BEC considers abovementioned observations viz items (iii), (iv), (v) and (vi) as a major deviation. 


The bids from Steam House Ltd and Sotravic Ltee were considered to be technically responsive and were retained for financial evaluation.

The two bidders were found to be financially responsive and were ranked as follows:” 

	Bidder
	Quoted Amount (Incl. VAT) Rs
	Corrected Amount (Incl. VAT) Rs
	Ranking

	SteamHouse Ltd
	56,331,600.00
	56,331,600.00
	1

	Sotravic Ltee
	72,701,928.20
	72,713,428.20
	2


Both Applicants No. 1 and No. 2, not satisfied with the reasons put forward by Public Body in respect of their challenge for the rejection of their bids, applied for review on 16 October 2012 respectively.

D. 
Submissions and Findings

1.
Mr R. Uteem, Counsel for the Applicant No. 1 submitted that the Respondent and the Bid Evaluation Committee seem to have deliberately ignored the cardinal principle that a contract should be awarded to the lowest bidder.  On the issue of guaranteed particulars, he contended that the guaranteed particulars contain the specification that the bidder commits itself to provide to the client.  It represents a commitment to abide by all specifications and requirements.  Along with these guaranteed particulars the Applicant No. 1 submitted all documentary evidence to the Respondent in its bidding documents and subsequently provided all clarifications to queries raised by the Respondent on 10 August 2012, 29 August 2012 and 30 August 2012.  On 10 August 2012, the Respondent sought information in relation to the working experience of the Applicant No. 1 with the Central Electricity Board.

On 29 August 2012, the respondent queried the Applicant No. 1 as regards the automatic hydraulic loader, insertion wagon, charging arrangements, power supply and regular gas.  The Applicant No. 1 duly replied to all the queries on 30 August 2012.

On 30 August 2012, the Respondent requested the Applicant No. 1 to furnish supporting document as regards procurement supply, installation and commissioning incinerators at Appollo Bramwell  and Biosphere which were duly attended to.  He referred to the testimony of Mrs N. G. Tiroumalechetty wherein, she stated that she requested for information because she did not want “Government to lose money”.  Despite the clear apprehension expressed by the Chairperson of the Departmental Tender Committee, to the effect that, money would be lost by the Government, the accounting officer and the Permanent Secretary insisted to proceed only by the report of the Bid Evaluation Committee of 22 August 2012.  He further submitted that the bid of the Applicant No. 1 is fully compliant with all technical specifications as required by the Respondent.  On 30 August 2012, the Applicant No. 1 duly confirmed to the Respondent that “the  3-phase components can be changed to single phase if required by changing the wiring of the motor”.  The supplier duly stated that “If 230V power supply is used, change the motor connection from star to delta and change the setting of the thermal cut-out as well”.
2.
Mrs O. G. Topsy Sonoo, Ag. Assistant Solicitor General, for the Public Body (Respondent) submitted that the Applicant No. 1 cannot rely solely on guaranteed particulars to establish conformity of the goods it is proposing to supply as per specifications.  Much reliance has been placed by the Applicant No. 1 upon guaranteed particulars prepared and submitted by the Applicant No. 1, though it is not a specific requirement laid down in the bidding documents.   For her, the Bid Evaluation Committee could consider the “guaranteed particulars”, but could not place blind reliance on them.  It has a duty to confirm and verify actual facts.  

According to her, the clarifications provided by the Applicant No. 1 and the supplier to the Departmental Tender Committee cannot assist the Applicant No. 1 in its contention that its bid is in full conformity with technical specifications.  In the present matter, the Applicant No. 1 was found substantially non-responsive by the Bid Evaluation Committee and at that stage clarifications could not be sought and taken into account by the Public Body.  Such exercise would have the effect of making a substantially non-responsive bid became a substantially responsive bid which is prohibited by ITB Clause 31.3 on Responsive Bids.  

She referred to the testimony of Mr N. Bhujohory, Chairman of the Bid Evaluation Committee, who explained in a cogent manner the reasons for the committee setting aside the contention of the Applicant No. 1 that its proposed cremator could be considered as a “multi chamber retort type”.  Mr N. Bhujohory further stated that upon examination, the incinerator proposed by the Applicant No. 1 was found to be only a cremation chamber but not a dedicated separate secondary chamber, where post combustion is supposed to take place.

Furthermore, she contended that, besides being referred to in the guaranteed particulars there is no documentary evidence which refers to 1.7 m3 as being the volume of the secondary chamber.  The Bid Evaluation Committee, was not able to find out the detailed dimensions of the secondary chamber to be able to certify that the volume is the one which was quoted.

3.
Mr D. Basset, SC for the successful bidder, in his reply to the contention of Applicants No. 1 and No. 2 submitted as follows:

In respect of Applicant No. 2, Mr D. Basset, SC submitted that Steam House JV, is a joint bid by Steam House Ltd and Petite Riviere Petrol Station Ltd.  The turn over of both companies should be considered.  It is a “société en participation” which is not a “personne morale” and whose main characteristics are “absence d’immatriculation et de publicité”.

In respect of Applicant No. 1, he submitted that the documents from ATI (the manufacturer) provided by the Applicant No. 1 did not support the guaranteed particulars on numerous aspects.  For example it does not indicate that there is a second cremation chamber.  Furthermore, the volume of an alleged secondary chamber is only mentioned in the guaranteed particulars provided and prepared by Applicant No. 1.  The bid of Applicant No. 1 having been found to be non-responsive by the Bid Evaluation Committee cannot be cured afterwards by clarifications sought which should have never been sought by the representative of the Respondent.  The fact that the Applicant No. 1 itself has provided guaranteed particulars does not mean that the manufacturer (ATI) is able to and will meet the requirements and undertakings referred to in the guaranteed particulars.

It is the contention of Mr I. Collendavelloo, SC for Applicant No. 2, that the Respondent was not entitled to consider Petite Rivière Petrol Service Station Ltd as being a genuine party to the Joint Venture.  For him, the spirit of a Joint Venture, requires the adjunction of two parties sharing common interests.  In the present matter, business of incinerators which is not the case for Steam House JV.  This Joint Venture resembles more the adjunction of a small artisan (Steam House Ltd) with its financial guarantor (the Petrol Station).

We have considered the testimony of the witnesses as well as the submission of counsel representing the parties.  The Panel finds that both applications cannot succeed for the following reasons:

4.
On 21 August 2012, The Bid Evaluation Committee recommended that Steam House JV being the lowest substantially responsive bidder, be considered for the award of the procurement contract.  In the same report, it made observations regarding several items in the bid of Applicant No. 1, rendering same to be technically non-responsive.  Afterwards, the representative of the Respondent, Mrs N. G. Tiroumalechetty, in the capacity of Chairperson of the Departmental Tender Committee requested information from the Applicant No. 1 on 29 and 30 August 2012.  The Panel agrees with Mr D. Basset, SC and Mrs O. G. Topsy Sonoo that these clarifications could not have been sought at that stage being given that it was belated inasmuch as they were sought after the submission of the report of the Bid Evaluation Committee and was aimed at making a non-responsive bid, i.e. that of Applicant No. 1 becoming a responsive bid by way of clarifications with a view ultimately to bring it anew in the race as it was cheaper by some Rs10 million.  Queerly enough, the Public body continued seeking clarifications on 27 March 2013, even in the teeth of a suspension order already issued by the Panel after the application for review has been lodged by both Applicants.

5.
As rightly pointed by Mrs O. G. Topsy Sonoo, the Applicant No. 1 put much reliance on guaranteed particulars to support its bid.  These guaranteed particulars are not specifically required in the bidding documents. They are prepared and drawn up by Applicant No. 1 and very often as highlighted by Mr D. Basset, SC, do not support in a significant manner the documentary evidence of the manufacturer.  In these circumstances, the Panel concurs with both Counsel that the guaranteed particulars could not be relied upon, in order to assist Applicant No. 1to meet the specifications.

6.
Several items were identified at the stage of evaluation which render the bid of Applicant No. 1 non-responsive.  Mr N. Bhujohory deponed in a convincing manner to explain for example 

(a)
why the cremator provided by the Applicant could not be considered as a “multi chamber retort type” which was specifically required as per bid document.  The incinerator proposed by the Applicant upon analysis was found to have only a cremation chamber but not a dedicated separate secondary chamber where past combination is supposed to take place.

(b)
In respect of the prohibition of manual insertion of the coffin, he stated that the operator has to push the body manually into the furnace whereas the specification clearly mention that no manual insertion is permitted.

7.
The price of the contract was negotiated  at the stage of awarding the contract.  As rightly pointed by Mrs O. G. Topsy Sonoo such negotiation is permissible pursuant to Regulation 8 made under the Public Procurement Act 2006.

8.
In his written submission Mr Y. Collendavelloo, SC for Applicant No. 2 stated that he would insist only on the genuineness of the Joint Venture between Steam House Ltd and Petite Riviere Petrol Station Service Station Ltd.   He contended that the spirit of a JV commands the adjunction of two parties sharing common interests.  The Panel shares the view of the respondent that there is no legal requirement for both parties in a Joint Venture to share common interests. For the Panel, the Joint Venture is genuine and sufficient to be considered as compliant as long as one of the partners in the Joint Venture has the relevant expertise in the field.  Furthermore, in respect of the turnover of Rs25M, the Panel agrees with the Respondent that it is the joint turnover of both parties which need to be considered.

In these circumstances, the Panel holds that the Joint Venture was legally in order and could be considered as being compliant.  

For all these reasons, the Panel finds no merit in both applications which are accordingly set aside.  However, the Panel wishes to draw the attention of the Public Body of the need to ensure that the supplier Cremation Equipment of United States provides the Automatic Hydraulic Loader and Automatic Insertion Wagon as per specifications contained in the catalogue submitted by the successful bidder.  The moreso, that only a description has been provided for the model type in lieu of a model reference number.

(Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)


    Member





     Member
Dated  17 July 2013
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