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Decision No. 17/13

 INDEPENDENT REVIEW PANEL

In the matter of:



Keep Clean Ltd 

(Applicant)

      v/s

Ministry of Education & Human Resources

         (Respondent)

(Cause No. 19/13/IRP)

  Decision

A. Background 

1.
The Ministry of Education & Human Resources using the Open Advertised Bidding process invited bids on 13 February 2013 for the Construction of Mahatma Gandhi Secondary School at Solferino (Phase IV A).  The deadline for the submission of bids was 21 March 2013 at 13.30 hours at latest with public opening of bids scheduled for the same day at 14.00 hrs.  The estimated cost of the project is MUR 91M.

2.
Nine bids were received by the deadline for the submission of bids.  The list of bidders and their prices quoted as read out at the public opening is as follows:

	Bidder

No.
	Name
	Bid Amount

(After Discount inclusive of VAT)

MUR

	1
	Canakiah Associates Co. Ltd
	84,723,145.00

	2
	Como Construction Ltd
	92,000,092.00

	3
	Phil Alain Didier Company Limited (PAD & Co. Ltd)
	119,112,838.15

	4
	Chang Cheng Esquares Co. Ltd
	108,800,058.67

	5
	Marbobois Ltee
	94,528,147.35

	6
	Tayelamay and Sons Enterprise Ltd
	83,976,100.00

	7
	Super Construction Co. Ltd
	103,372,212.00

	8
	Building and Civil Engineering Co. Ltd
	160,169,847.67

	9
	Keep Clean Ltd
	84,912,079.00



The Central Procurement Board appointed a three-member Bid Evaluation Committee to evaluate the nine bids received.  Subsequently, the services of an Electrical Engineer was enlisted to report on the Compliance Sheet of three lowest evaluated bids.  The Bid Evaluation Committee submitted its evaluation on 04 April 2013.

3.
Four of the bidders were considered to be substantially responsive to the commercial terms and were retained for financial evaluation.  As per Section IV – Evaluation Criteria, margin of Preference for National Bidding, a bidder employing 85% or more of local labour on a project shall be eligible for a margin of preference of 10%.  Bidder Canakiah Associates Co. Ltd applied for the margin of preference and had submitted all necessary documents required as per Clause 32.2 of Section II- Bidding Data Sheet.  The bid price of the other three bidders were thus increased by 10% for evaluation purposes.  The Bid Evaluation Committee then carried out a detailed examination of the three lowest bids and determined that all of them were substantially responsive.

4.
The Bid Evaluation Committee recommended that the contract be awarded to Canakiah Associates Co. Ltd for the fixed contract sum of Eighty Four Million Seven Hundred and Twenty Three Thousand One Hundred and Forty Five (MUR 84,723,145.00).

5.
The Public Body informed all bidders of the outcome of the bidding exercise on 17 April 2013.  Keep Clean Ltd, as an aggrieved bidder, challenged the decision of the Public Body on 23 April 2013.  The Public Body replied to the challenge on 29 April 2013.  However, still dissatisfied with the decision of the Public Body, Keep Clean Ltd submitted an application for review to the Panel on 03 May 2013.

6.
The Panel on 06 may 2013 suspended the procurement proceedings until the appeal was heard and determined.  A hearing was held on 30 May 2013.

B.
Grounds for Review

The Grounds for Review are as follows:

“The Applicant is not satisfied with the decision of the Ministry and/or the Central Procurement Board (the Board) on the following grounds:

1. Keep Clean Ltd is the lowest evaluated and substantially responsive bid;
(a) In its reply dated 29 April 2013, the Ministry informed Keep Clean Ltd that

‘the bidder Canakiah Associates Co. Ltd has applied for a margin of preference as per ITB Clause 32.2 of the bidding documents, whereby a bidder employing 85% or more of local labour on a project (Canakiah Associates Co. Ltd) shall be eligible for a margin of preference of 10%.

For evaluation purposes, the remaining bids are therefore inflated by the percentage of preference, i.e. 10%.  Consequently the bid submitted by Canakiah Associates Co. Ltd is the lowest evaluated bid.’

(b)
Keep Clean Ltd avers that the instances under which a bidder qualifies to be eligible for a margin of preference, are defined under ITB 32 in the Bidding Data Sheet and Clause 1(e) 1.2. of Section IV – Evaluation and Qualification Criteria and Clause.

(c)
However ITB 32 in the Bidding Data Sheet and Clause 1(e) of Section IV – Evaluation and Qualification Criteria are not in line with Circular 13 of 2012 (Ref:F/PPO/4/1/V5) issued by the Ministry of Finance  and Economic Development on 26 December 2012, which provides for a Revised Margin of Preference for Procurement of Works as follows:


‘1.1
For National Bidding

(a) A local Small and Medium Enterprise, having an annual turnover not exceeding Rs50 million or a joint venture consisting of local Small and Medium Enterprises having an aggregate annual turnover not exceeding Rs50 million and employing local manpower for 80% or more of the total man-days deployed for the execution of a Works contract, shall be eligible for a Margin of Preference of 20%.

(b) Any bidder incorporated in the Republic of Mauritius not satisfying the conditions mentioned in (a) above but employing local manpower for 80% or more of the total man-days deployed for the execution of a Works contract, shall be eligible for a Margin of Preference of 10%.


Note: Local manpower shall mean employees on the payroll of the contractor as well as those for subcontractors executing works on the site.

2.
Documents to be submitted by bidders applying for Margin of Preference

(a)
Bidders applying for the Margin of Preference in Open Advertised Bidding method shall submit, as part of their bids, evidence of:

(i) their incorporation in the Republic of Mauritius;

(ii) their Joint Venture Agreement or intention to legally enter into a Joint Venture Agreement to be incorporated in the Republic of Mauritius, where applicable;

(iii) the percentage of the total man0days to be deployed by local manpower with break-down indicating type of works to be entrusted to local manpower;

(iv) A financial statement signed by a certified Accountant vouching that the annual turn-over of the local Small and Medium Enterprise (where applicable) does not exceed Rs50M

(b)
In the case of bidders applying for margin of Preference for procurement up to Rs5M through Restricted Biding and Request for Sealed Quotations, the procuring entity shall, during evaluation of bids, request for documentary evidences from the bidder having submitted the lowest evaluated bid, to determine its eligibility for the Margin of Preference.’

(d)
Therefore, for any bidder to be eligible for a margin of preference of 10%, it should satisfy the conditions listed under the Revised Margin of Preference for Procurement Works issued by the Public Procurement Office and not those listed in Clause 1(e) of Section IV, Evaluation Criteria.

(e)
Keep Clean Ltd avers that ITB 32 in the Bidding Data Sheet and Clause 1(e) of Section IV – Evaluation Criteria should be declared null and void for all intents and purposes.

(f)
Consequently, margin of preference should not apply to bidders.

(g)
In any instance, Keep Clean Ltd avers that the bidders who have benefitted from the Margin of Preference are not eligible to such benefit of margin of preference as they do not satisfy the mandatory conditions listed under the Revised Margin of Preference for Construction Works inter alia Clause 2(a)(iii).

(h)
Keep Clean Ltd further avers that Canakiah Associates Co. Ltd has submitted documents at the level of evaluation process at the request of the Board in relation to application of margin of preference which is contrary to ITB 30.1 which reads as follows:



‘30.
Nonconformities, Errors and Omissions

30.1
Provided that a bid is substantially responsive, the Employer may waive any non-material non-conformity in the bid, request that the Bidder submit the necessary information or documentation, to rectify nonmaterial nonconformities in the bid related to documentation requirements but not related to any aspect of the price of the bid; and shall rectify quantifiable nonmaterial nonconformities related to the Bid Price.’


(i) Keep Clean Ltd avers that this request to rectify a material nonconformity has rendered the bid of Canakiah Associates Ltd non-responsive.

2.
The Applicant’s bid price is a good estimate of the market price that the Ministry is presently paying to other contractors on the market, for similar services under contracts awarded this year.”

C.
The Evaluation Process
1. The Central Procurement Board appointed a three-member Bid Evaluation Committee to evaluate the nine bids received by 21 March 2013, the deadline for the submission of bids.  The services of an Electrical Engineer was enlisted to report on the Compliance Sheet of the three lowest evaluated bids.

2. The Bid Evaluation Committee determined that five of the bidders failed to satisfy the mandatory commercial terms and were thus not retained for further evaluation.  The financial proposals of the substantially responsive bidders, after arithmetical check were then corrected.

3. One bidder, Canakiah Associates Co. Ltd, had applied for the Margin of Preference of 10% provided for in the bidding document and was found to be eligible.  For evaluation purposes, the bid price of the other three bidders was then increased by 10% and the results are as shown in the table below:

	
	Corrected Bid Amount

(MUR)
	Adjusted Bid Amount

(MUR)
	Adjusted Rank

	Group A
	
	
	

	Canakiah Associates Co. Ltd
	84,723,145.00
	-
	1

	Group B
	
	
	

	Keep Clean Ltd
	84,571,678.50
	93,028,846.35
	2

	Tayelamay and Sons Enterprise Ltd
	85,110,831.45
	93,621,914.60
	3

	Como Construction Ltd
	91,910,392.00
	101,101,431.20
	4


The Bid Evaluation Committee then carried out an in-depth technical evaluation of the three lowest bidders and they were all considered to be technically responsive.

In its report dated 04 April 2013 the Bid Evaluation Committee recommended Canakiah Associates Co. Ltd for the award in a fixed contract sum of MUR 84,723,145.00.

D. 
Submissions and Findings

1. Clause 32 of Section 1 – Instruction to Bidders refers to Margin of Preference and sub-clause 32.2 indicates that “unless otherwise specified in the Bidding Data Sheet, Margin of Preference shall not apply”.  In Section II – Bidding data Sheet it is indicated at Clause 32.1 “A Margin of Preference shall apply as defined hereunder and in Section IV – Evaluation Criteria”.
2. Section IV – Evaluation Criteria at sub-clause 1.2.2 indicates that “furthermore, a bidder (individual contractor or joint venture) employing 85% or more local labour on a project shall be eligible for a Margin of Preference of 10% for employment of local labour”.  
Canakiah Associates Co. Ltd applied for that Margin of Preference and was considered to be eligible.  For evaluation purposes the prices of the responsive bidders were increased by 10% as per the established methodology.  Thus, prior to the application of the Margin of Preference and after arithmetical correction the bid prices of the aggrieved bidder and selected bidder are as follows:


Keep Clean Ltd 



Rs84, 571,678.50


Canakiah Associates Co. Ltd

Rs84,723,145.00

After application of the Margin of Preference of 10% for evaluation purposes, the bid prices were now as follows:


Canakiah Associates Co. Ltd

Rs84,723,145.00


Keep Clean Ltd



Rs93,028,846.35

Thus, in line with the provisions of the bidding documents Canakiah Associates Co. Ltd was recommended for an award.

3. However, the Procurement Policy Office issued Directive No. 12 of 2012 on 26 December 2012 and it is specified that the Directive takes effect as from 01 January 2013.  Circular No. 13 of 2012 on the “Revised Margin of Preference for Procurement of Works” also issued on 26 December 2012 details the factors to be considered in implementing the new scheme for Works Contract.  Paragraph 5 of the Circular specifies that “This Circular supersedes Circulars No. 19 of 2008, No. 14 of 2009 and No. 11 of 2010”.  Directive No. 12 of 26 December 2012 indicates that “Any bidder incorporated in the Republic of Mauritius not satisfying the conditions mentioned in (i) above but employing local manpower for 80% or more of the total man-days deployed for the execution of a Works contract, shall be eligible for a Margin of Preference of 10%.”
4. The Panel appreciates the point made by the Public Body that the bidding documents had been prepared and then vetted by the Central Procurement Board well before the issue of Directive No. 12 of 2012.  However, the Panel considers that as the invitation for bids were launched on 13 February 2013 there was ample time for the Public Body to amend the bidding documents to ensure compliance with prevailing legislation i.e. application of the Margin of Preference according to the relevant Directive.  The moreso that this Margin of Preference will benefit some bidders with respect to others.  This issue is similar to that raised in a determination of “Keep Clean Ltd v/s Ministry of Public Infrastructure, National Development unit, Land Transport & Shipping (CN 20/13/IRP) (Decision No. 16/13) which was issued on 17 July 2013.

On the basis of the above and for reasons set out in determination referred to above in respect of application of Margin of Preference, the Panel finds that there is merit in the application and pursuant to Section 45(10)(c) of the Public Procurement Act 2006, recommends a review of the decision reached.

(Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)


    Member





     Member
Dated 17 July 2013
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