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Independent  Review Panel – Decision No.  16/13


Decision No. 16/13

 INDEPENDENT REVIEW PANEL

In the matter of:



Keep Clean Ltd

(Applicant)

      v/s

Ministry of Public Infrastructure, National Development Unit, 

Land Transport & Shipping

         (Respondent)

(Cause No. 20/13/IRP)

  Decision

A. Background 

1.
The Ministry of Public Infrastructure, National Development Unit, Land Transport & Shipping (Public Infrastructure Division) using the Open Advertised Bidding method invited bids   on 11 January 2013 from eligible and qualified bidders for the “Maintenance, Repairs and Rehabilitation of Government Buildings for the period 2013”.  The deadline for the submission of bids was 20 February 2013 at 13.30 hrs at latest with public opening of bids scheduled for the same day at 14.00 hrs.

2.
Twenty eight bids were received from the following bidders by the deadline for the submission of bids.

1. Modern Jurassic Building & Construction Limited

2. H Padiachy Contractor Ltd

3. Bolah Jeetun Co Ltd

4. Canakiah Associates Co Ltd

5. Kisten Enterprise Co Ltd

6. Greenish Company Ltd

7. Ajmol Enterprise Ltd

8. Loro Associates Co Ltd

9. Anil Puttoo Building and Civil Contractor Co Ltd

10. Monesh Enterprises Ltd

11. Safety Construction Company Ltd

12. Vassant Enterprise Ltd

13. Trivan and Company Ltd

14. L Mooken Building & Civil Engineering Works Ltd

15. Nova Glass water Proofing Private Co Ltd

16. Deeya Construction Ltd

17. Keep Clean Ltd

18. Govindramen Construction & Sons Ltd

19. J Annauth Construction Ltd

20. Power Contractor Ltd

21. SNB Construction Ltd

22. EDCC Co ltd

23. SDR Construction Ltd

24. Tayelamay & Sons Enterprise Ltd

25. Nawrang & Company Ltd

26. Mauritech Ltd

27. New Horizon Builders Ltd

28. Arwan Enterprise Ltd

The Central Procurement Board then appointed a three-member Bid Evaluation Committee to evaluate the twenty eight bids received.  The Bid Evaluation Committee submitted a first evaluation report on 29 March 2013.  A supplementary evaluation report was submitted on 10 April 2013.

3.
The Bid Evaluation Committee examined the bids received with respect to their responsiveness to the mandatory requirements of ITB 6.2 and ITB 6.3, and as modified by the Bidding Data Sheet.  The following fifteen bidders were considered to be responsive and were retained for further evaluation.

	Bidder’s

Number
	Name of Bidder

	1
	Modern Jurassic Building & Construction Limited

	2
	H Padiachy Contractor Ltd

	4
	Canakiah Associates Co Ltd

	5
	Kisten Enterprise Co Ltd

	6
	Greenish Company Ltd

	8
	Loro Associates Co Ltd

	10
	Monesh Enterprises Ltd

	11
	Safety Construction Company Ltd

	12
	Vassant Enterprise Ltd

	15
	Nova Glass Water Proofing Private Co Ltd

	16
	Deeya Construction Ltd

	17
	Keep Clean Ltd

	19
	J Annauth Construction Ltd

	20
	Power Contractor Ltd

	24
	Tayelamay & Sons Enterprise Ltd


Clarifications were then sought and obtained from ten of the above fifteen bidders.

4.
The Bid Evaluation Committee then examined the bids of those substantially responsive bidders which had also applied for margin of preference as provided for in the bidding documents.  The bidders determined to be eligible for a margin of preference are as follows:

	Bidder

No.
	Bidder’s Name
	Margin of Preference for  SMEs (7.5%)
	Margin of Preference for labour (10%)

	1
	Modern Jurassic Building & Construction Ltd
	7.5
	10

	5
	Kisten Enterprise Co. Ltd
	7.5
	10

	6
	Greenish Company Ltd
	7.5
	NIL

	8
	Loro Associates Co. Ltd
	7.5
	10

	15
	Nova Glass Water Proofing Private Co. Ltd
	NIL
	NIL


Following a detailed financial analysis of all the substantially responsive bids and in line with the bid requirement at ITB 6.3(a) and the Bidding Data Sheet, an award of one lot per bidder was recommended as follows:

	Lot
	Bidder

No.
	Bidder Name
	Solution arrived at with Margin of Preference

 (Actual cost)

	A
	19
	J Annauth Construction Ltd
	39,621,305.00

	B
	6
	Greenish Company Ltd
	55,319,080.00

	C
	8
	Loro Associates Co. Ltd
	47,795,373.00

	D
	4
	Canakiah Associates Co. Ltd
	35,262,701.00

	E
	5
	Kisten Enterprise Co. Ltd
	54,019,675.00

	F
	1
	Modern Jurassic Building & Construction Limited
	49,805,502.25

	G
	15
	Nova Glass Water Proofing Private Co. Ltd
	29,433,596.00

	H
	11
	Safety Construction Company Ltd
	32,774,058.00

	I
	24
	Tayelamay & Sons Enterprise Ltd
	64,429,529.00

	J
	16
	Deeya Construction Ltd
	42,278,835.00


5.
The Central Procurement Board informed the Public Body of the outcome of the evaluation exercise on 16 April 2013 and the Public Body informed all bidders accordingly on 18 April 2013.  Keep Clean Ltd, as an aggrieved bidder, challenged the decision of the Public Body on 24 April 2013.  The Public Body replied to the challenge on 30 April 2013.  However, still dissatisfied with the decision of the Public Body, Keep Clean Ltd submitted an application for review to the Panel on 06 May 2013.

6.
The Panel, on 06 May 2013 suspended the procurement proceedings until the appeal was heard and determined.  A first hearing was held on 20 May 2013 and was adjourned to allow counsel of the Public Body to take a stand.  A second meeting scheduled for 07 June 2013 was postponed and a third meeting was held on 05 July 2013.

B.
Grounds for Review

The Grounds for Review are as follows:

“The Applicant is not satisfied with the decision of the Ministry and/or the Central Procurement Board (the Board) on the following grounds:

1. Keep Clean Ltd is the lowest evaluated and substantially responsive bid
(A)  The Ministry and/or the Board failed to disqualify Loro Associates Ltd amongst the qualified bidders

(a) As per Circular 4 of 2013 (Ref: F/PPO/3/1/Vol 6), from the Ministry of Finance and Economic Development, Procurement Policy Office, Loro Associates Co. Ltd has been disqualified from participating in public procurement for a period of 6 months with effect from 05 April 2013 for failure to comply with the terms and conditions of contract and poor performance.

(b) As per the same circular, it has been advised by the Ministry of Finance and Economic Development to ensure that Loro Associates Co. Ltd does not received any procurement contract or participate in any procurement exercise during the period of disqualification. 

(c) In this respect, the Ministry and/or the Board ought to have rejected the bid submitted by Loro Associates Co. Ltd.  In those instances, the Appellant’s bid would have been the lowest evaluated and substantially responsive bid;

(d) Consequently a fresh evaluation process should be carried out.

2.
Keep Clean Ltd avers that Margin of Preference should not apply to bidders.

(a)
In its reply dated 30 April 2013, the Ministry informed Keep Clean Ltd that ‘…. Your bid has not been retained since the prices of other responsive bidders who have awarded contracts and benefited from Margin of Preference were more competitive.’ 

(b)
Keep Clean Ltd avers that the instances under which a bidder qualifies to be eligible for a margin of preference, are defined under ITB 32 in the Bidding data Sheet and Clause 1(d) 1.2. of Section IV – Evaluation and Qualification Criteria and Clause.

(c)
However ITB 32 in the Bidding Data Sheet and Clause 1(d) of Section IV – Evaluation and Qualification Criteria are not in line with Circular 13 of 2012 (Ref:F/PPO/4/1/V5) issued by the Ministry of Finance which provides for a Revised Margin of Preference for Procurement of Works as follows:


‘1.1
For National Bidding

(a) A local Small and Medium Enterprise, having an annual turnover not exceeding Rs50 million or a joint venture consisting of local Small and Medium Enterprises having an aggregate annual turnover not exceeding Rs50 million and employing local manpower for 80% or more of the total man-days deployed for the execution of a Works contract, shall be eligible for a Margin of Preference of 20%.

(b) Any bidder incorporated in the Republic of Mauritius not satisfying the conditions mentioned in (a) above but employing local manpower for 80% or more of the total man-days deployed for the execution of a Works contract, shall be eligible for a Margin of Preference of 10%.


Note: Local manpower shall mean employees on the payroll of the contractor as well as those for subcontractors executing works on the site.

2.
Documents to be submitted by bidders applying for Margin of Preference

(a)
Bidders applying for the Margin of Preference in Open Advertised Bidding method shall submit, as part of their bids, evidence of:

(i) their incorporation in the Republic of Mauritius;

(ii) their Joint Venture Agreement or intention to legally enter into a Joint Venture Agreement to be incorporated in the Republic of Mauritius, where applicable;

(iii) the percentage of the total man0days to be deployed by local manpower with break-down indicating type of works to be entrusted to local manpower;

(iv) A financial statement signed by a certified Accountant vouching that the annual turn-over of the local Small and Medium Enterprise (where applicable) does not exceed Rs50M

(b)
In the case of bidders applying for margin of Preference for procurement up to Rs5M through Restricted Biding and Request for Sealed Quotations, the procuring entity shall, during evaluation of bids, request for documentary evidences from the bidder having submitted the lowest evaluated bid, to determine its eligibility for the Margin of Preference.’

(d)
Therefore, for any bidder to be eligible for a margin of preference of 10%, it should satisfy the conditions listed under the Revised Margin of Preference for Procurement Works and not those listed in Clause 1(d) of Section IV, Evaluation Criteria.

(e)
Keep Clean Ltd avers that ITB 32 in the Bidding Data Sheet and Clause 1(d) of Section IV – Evaluation Criteria should be declared null and void for al intents and purposes.

(f)
Consequently, margin of preference should not apply to bidders.

(g)
In any instance, Keep Clean Ltd avers that the bidders who have benefited from the Margin of Preference are not eligible to such benefit of margin of preference as they do not satisfy the conditions listed under the Revised Margin of Preference.

2.
Keep Clean Ltd further avers that the Ministry and/or the Board has failed and neglected to apply the Circular 13 of 201 (Ref: F/PPO/4/1/V5) issued by the Ministry of Finance and Economic Development Procurement Policy Office in relation to application of Margin of Preference while the Board and/or the Ministry is bound to ensure that the Directives are strictly observed.

3.
The Applicant’s bid price is a good estimate of the market price that the Ministry is presently paying to other contractors on the market, for similar services under contracts awarded this year.”

C.
The Evaluation Process
1. The Central Procurement Board appointed a three-member Bid Evaluation Committee to evaluate the twenty eight bids received by 20 February 2013, the deadline for the submission of bids.  The bids were examined for their responsiveness with respect to the information and documents that had to be submitted as per ITB 6.2 and their satisfying the minimum qualifying criteria specified at ITB 6.3 and as modified in the Bidding Data Sheet.

2.
In its first evaluation report of 29 March 2013 the Bid Evaluation Committee considered that fifteen of the twenty-eight bidders were substantially responsive.  Their financial proposals were examined after applying the Margin of Preference as specified in the bidding documents.  Appropriate recommendation for award of one lot per bidder was made.

3. The Bid Evaluation Committee was requested by the Central Procurement Board to review its evaluation report at a meeting held on 08 April 2013 and a supplementary evaluation report was submitted on 10 April 2013.  The Panel notes that the review carried out did not bring about any change in the list of bidders recommended for award, on the basis of one lot per Contractor as per the report of 29 March 2013.

D. 
Submissions and Findings

1. The invitation of bids, using the Open Advertised Bidding method, was launched on 11 January 2013 after it had been approved by the Central Procurement Board and the Public Body.  Clause 32 of the ITB refers to Margin of Preference and 32.1 indicates that “unless otherwise specified in Section II in the Bidding Data Sheet, Margin of Preference shall not apply”. 

The Bidding Data Sheet at ITB 32 indicates the following:

“32.1
A margin of Preference shall apply as defined hereunder and in Section IV – Evaluation Criteria”.

Clause 32.2 then details the documents that bidders applying for domestic preference or for preference as Small and Medium Enterprises or for employment of local labour shall submit as part of their bidding documents.

2.
In Section IV – Evaluation and Qualification Criteria the following is specified at 1.2 for national bidding:

“1.2.1
A bidder meeting the following criteria shall be eligible for a 7.5% Margin of Preference

(a)
should be a Small and Medium Enterprise having an annual turnover not exceeding Rs50 million, incorporated in the Republic of Mauritius and having Mauritian citizens as majority shareholders; it should not subcontract more than 50% of the Works value; or

(b)
in case of a joint venture, at least 50% of the Works value should be executed by Small and Medium Enterprises individually eligible as per (a) above.

1.2.1
Furthermore, a bidder (individual contractor or a joint venture) employing 85% or more local labour on a project shall be eligible for a margin of preference of 10% for employment of local labour.”

3.
The Bid Evaluation Committee took into consideration the application for Margin of Preference made by five of the substantially responsive bidders.  However, the Bid Evaluation Committee had some doubt on the methodology to be adopted in applying the Margin of Preference.  It sought a decision from the Central Procurement Board on 06 March 2013, as to which of the following options was to be used for evaluation purpose:

“either
the adjustment for 7.5% and 10% to be both calculated on the bid prices and then added to that bid price;

or
the adjustment for 7.5% be calculated first, added to the bid price which is then further adjusted for the 10% Margin of Preference.”
The Central Procurement Board informed the Bid Evaluation Committee on 08 March 2013 that “the adjustment for 7.5% and 10% in respect of Margin of Preference should both be calculated on the bid price and then added to that bid price”.

Thus, the Panel considers that during the evaluation stage the Central Procurement Board was fully aware that the application of a Margin of Preference that was being examined by its Bid Evaluation Committee.

4.
The Procurement Policy Office issued Directive No. 12 of 2012 on 26 December 2012 and it is specified that the Directive takes effect as from 01 January 2013.  Circular No. 13 of 2012 on the “Revised Margin of Preference for Procurement of Works” also issued on 26 December 2012 details the factors to be considered in implementing the new scheme for Works Contract.  Paragraph 5 of the circular specifies that “This Circular supersedes Circulars no. 19 of 2008, No. 14 of 2009 and No. 11 of 2010”.
5.
The Public Body wrote to the Central Procurement Board on 21 January 2013 to state with respect to Circular No. 13 of 2012, that:

“This Ministry considers that the new requirements in respect of monitoring of employment of local manpower throughout the construction period and retention of money from progressive payments normally apply to a single construction contract and are neither practical nor applicable for this type of procurement which is a framework agreement under which hundreds of works contracts will be executed for dozens of clients.”

The Central Procurement Board replied to the Public Body on 08 February 2013 and indicated that “I am directed to inform you that, since the Procurement Policy Office has issued the new directive for Margin of Preference for procurement of works, it would be more appropriate that advice be sought from the latter regarding the inclusion or otherwise of the new directives in the present bidding exercise.”

6.
The Public Body also wrote the Procurement Policy Office on that issue on 25 January 2013.  At paragraph 5 and 6 of the letter the Public Body explained as follows:

It would be noted that the bidding document, which was previously specifically tailored for selection of district contractors, in collaboration with your office, does not include the new directive for margin of preference issued by your office on the 26 December 2012.  This Ministry considers that the new requirements in respect of monitoring of employment of local manpower throughout the construction period and retention of money from progressive payments normally apply to a single construction contract and are neither practical nor applicable for this type of procurement which is a framework agreement under which hundreds of works contracts will be executed for dozens of clients.

It would be appreciated if you would kindly inform the Ministry whether you are agreeable to the stand of the Ministry as stated at paragraph 5 above.”

7.
The Procurement Policy Office replied to the Public Body on 31 January 2013 and indicates without any ambiguity that “in relation to paragraph 5 of your letter, if the Framework Agreement was concluded with a contractor having benefited from a Margin of Preference based on the government policy prevailing at that time, it implies that monitoring of local labour to ensure compliance with evaluation criteria should follow”.
8.
The Panel, on the basis of all the above information can only observe that during the bidding process all the stakeholders were aware of the existence of Directive No. 12 of 2012 and Circular No. 13 of 2013. The stand of the Procurement Policy Office as conveyed to the Public Body on 31 January 2013 cannot be any clearer – Government Policy prevailing at the time of the bidding exercise must be strictly adhered to.

9.
The Panel concurs that the preparation and finalisation of a bidding document is a relatively long procedure involving extensive consultation between the Central Procurement Board and the Public Body and this fact undoubtfully applies in this case.  However, in this particular case the Panel notes that the invitation for bids was launched on 11 January 2013 and as such appropriate measures could have been taken to address the issue.

10.
Clause 43(3)(b) of the Public Procurement Act 2006 states that a challenge shall not be entertained unless it is submitted “in any other case within such time as may prescribed”.  The Regulations made under the Public Procurement Act stipulates at 48(2) “for the purposes of Section 43(3)(b), a challenge shall not be entertained unless it is submitted within 5 days from invitation to bid or from the opening of bids”.

At the hearing, Counsel for the Public Body argued that the aggrieved bidder should have challenged the contents of the bidding document within 5 days from 11 January 2013, the day of the invitation to bid.  According to Counsel once a bidder had agreed to bid as per the bidding documents it must be construed that it had tacitly accepted the terms and conditions of the bidding documents.  Thus, she considers that an aggrieved bidder cannot base its application for review on the fact that the contents of the bidding documents are not in compliance with prevailing legislation.

11.
On the issue of the appropriate Margin of Preference to be applied Mr N. Hurnaum of Counsel for the Applicant submitted that the Bid Evaluation Committee was not entitled to apply the Margin of Preference as stated in the bidding documents, because they would be acting contrary to Directive No. 12, issued on 26 December 2012, pursuant to Section 7(b) of the Public Procurement Act of 2006.  He referred  also to Regulation 35(2) made  under the Public Procurement Act of 2006 wherein it is clearly laid down that the applicable reference should be in accordance with Directives issued by the Policy Office.  For him, the Margin of Preference stated in the bidding documents which differs from that of Directive No. 12 should be ignored.  The Public Body has failed to consider the mandatory requirement which is to apply the Margin of Preference contained in Directive No. 12.  He added that even if the bidders were aware that the Margin of Preference applicable would be that stated in the bidding document, this consent of the bidders would have no bearing on the mandatory requirement of the parties to apply the Margin of Preference provided by Law.

In her reply, Mrs O. G. Topsy-Sonoo for the Respondent, stated that at the time the bid was launched and up to the time of notification of intention to award the contract, there were no reservations expressed by the bidders in respect of the non-compliance of the Directive No. 13 relating to the application of the Margin of Preference.  She referred to Article 6 of the Code Civil which provides “on ne peut déroger par des convention particulières aux lois qui interessent l’ordre public et les bonnes moeurs”.

In the light of above, she submitted that the application of the Margin of Preference as per the Directive is not mandatory because it is not against “l’Ordre Public”.

The Panel considered the submissions of both Counsel.  Indeed it cannot agree with the submission of Mrs O. G. Topsy-Sonoo.

The Public Procurement Act principally deals with public procurement which goes without saying involves the disbursement of public funds ultimately.  It is therefore undisputedly, a matter of “Interêt Général” sufficient to qualify the Law as being one of “D’ordre Public”.

As referred to by Counsel herself, it cannot be denied that the public procurement processes are governed by the Public Procurement Act 2006 which have significant “importance dans l’organisation sociale”.  The term “public” in our view obviously connotes “l’ordre public”.

Directives are formulated by the Procurement Policy Office for the implementation of the Public Procurement Act which objectives necessarily “interessent l’ordre public”. 

12.
The Panel after having heard both Counsel and examined all documents finds that there is merit in this application and pursuant to Section 45(10)(c) of the Public Procurement Act 2006, the Panel recommends a review of the decision reached.

(Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)


    Member





     Member
Dated 17 July 2013
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