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Independent Review Panel – Decision No.  15/12


Decision No. 15/13

 INDEPENDENT REVIEW PANEL

In the matter of:



Rehm Grinaker Construction Co. Ltd

(Applicant)

      v/s

Mauritius Ports Authority

         (Respondent)

(Cause No. 22/13/IRP)

  Decision

A. Background 

1.
The Mauritius Ports Authority using the International Open Advertised Bidding Method invited bids on 28 December 2012 for the “Extension and Strengthening of the Mauritius Container Terminal Quay – Bund Construction Package”.  The deadline for the submission of bids was 14 February 2013 up to 13.30 hrs.  However, through addendum no. 2 bidders were informed that the deadline for the submission of bids had been re-scheduled for 28 February 2013 up to 13.30 hrs.  Pre-bid visits were held on 10 January 2013 and 24 January 2013.  Three addenda were issued to all prospective bidders.  The estimated cost of the project was MUR 305,661,755.00 (excl. VAT).

2.
Four bids were received by the deadline for the submission of bids, 28 February 2013 at 13.30 hrs and were opened on the same day at 14.00 hrs.  The bid prices as read out at the public opening of bids are as follows:

	Bidder

No.
	Name of Bidder
	Bid Amount Before Discount

(MUR)
	Vat Included/Not Included
	Discount

(MUR)
	Bid Amount After

Discount

(MUR)

	1
	MARG Limited India
	418,615,665.00
	Not Included
	-
	418,615,665.00

(Excl. VAT)

	2
	PAD & CO
	-
	Not Included
	8,305,922.00
	316,900,000.00

(Excl. VAT)

	3
	Rehm Grinaker Construction Co Ltd
	467,218,126.80
	Not Included
	-
	467,218,126.80

(Incl. VAT

	4
	Compagnie d’Exploitation Agricole Ltee
	398,302,250.65
	Not Included
	10,500,000.00
	-


The Central Procurement Board appointed a three-member Bid Evaluation Committee to evaluate the four bids received.

3.
The Bid Evaluation Committee submitted its report on 02 April 2013 and recommended award of the contract “to the lowest and substantially responsive Bidder, Messrs PAD & Co. Ltd for the sum of Mauritian Rupees Three Hundred and Sixty Five Million Two Hundred and Eighty Four Thousand Eight Hundred and Fifty and Cents Nil only (MUR 365,284,850.00) inclusive of VAT”.  The Public Body informed all bidders of the outcome of the bidding exercise on 22 April 2013.


Rehm Grinaker Construction Co. Ltd as an aggrieved bidder challenged the decision of the Public Body on 29 April 2013.  The Public Body replied to the challenge on 03 May 2013.  However, the aggrieved bidder still dissatisfied with the decision of the Public body submitted an application for review to the Panel on 09 May 2013.  The Panel, pursuant to Section 45(4) of the Public Procurement Act 2006, suspended the procurement proceedings until the appeal is heard and determined.  Hearings were held by the Panel on 27 May 2013 and 05 June 2013.

B.
Grounds for Review

The Grounds for Review are as follows:

“(i)
The Bidder, PAD & Co Ltd, whose bid has been retained for award, does not have the required expertise and Specific experience to carry out the works inasmuch as it has not carried out work of similar nature and complexity as required by the Evaluation Criteria 2.4.2(a).  The methodology and resources proposed by PAD & Co Ltd for this contract may not be adequate as per the said criteria.

(ii) PAD & Co Ltd does not have the required expertise working in marine conditions or watershed as provided by Evaluation Criteria 2.4.2(b)2.

(iii) The evaluation of bids in terms of responsiveness was erroneous inasmuch as the expertise/experience evaluation criteria have not been applied correctly, and have led to the unresponsive bid to PAD & Co Ltd, being declared responsive.

(iv) The bid of PAD & Co Ltd should have been declared unresponsive as it has failed to adjust the quantities according to the Addendum No. 1 dated 01 February 2013. The Public Body was equally wrong to adjust the figures as it was not allowed to do so by the bidding documents (vide Section 1 – Instructions to bidders, paragraph 32 – Correction of Arithmetical Errors).

(v) In the said Addendum No. 1, potential bidders were requested to bring changes to the Bidding document in respect of the Bill of Quantities and PAD & Co Ltd has failed to do so since, the bid sum of PAD & CO Ltd as per the tender opening was MUR 365,284,850 inclusive of VAT.  The bid of PAD & Co Ltd was clearly unresponsive inasmuch as it was not compliant to the bidding documents, following Addendum No. 1.”

C.
The Evaluation Process
1. The Central Procurement Board appointed a three-member Bid Evaluation Committee to evaluate the four bids received by 25 February 2013, the deadline for the submission of bids.  After ensuring that none of the bidders were debarred from participating in any National or International bidding exercise the Bid Evaluation Committee then confirmed that the bidders had submitted all the mandatory documentary evidence required.  The Bid Evaluation Committee assessed that all the bids submitted were complete and were retained for further evaluation.  Following an arithmetical check of the bid prices the following modifications were brought to the bid prices:

	Bidder

No
	Bid Amount as per  Letter of Bid

(Excl VAT)

(MUR)
	Corrected Bid Amount

(Excl VAT)

(MUR)
	Remarks

	1
	418,615,665
	418,615,665
	No change

	2
	316,900,000
	317,639,000
	Arithmetic Mistakes

	3
	406,276,632
	406,245,382.04
	Arithmetic Mistakes

	4
	398,302,250.65
	398,302,205.65
	No change


2. The Bid Evaluation Committee then proceeded with a detailed examination of the bids to check their substantial responsiveness.

The bid from MARG Limited India was considered to be non-responsive as the “Evidence of Working Capital” submitted by the bidder was not as per the requirements of the bidding document.   The Bid Evaluation Committee then concluded that bidders nos 2, 3 and 4 have substantially complied with the requirements regarding “Documents comprising the Bid” as required and were retained for detailed evaluation.  The detailed technical evaluation of the three bids was then carried out.

3. The Bid Evaluation Committee considered that bidder no. 3 had qualified its bid and this will have major incidence on volumes of materials and on the final contract price.  Thus, the Bid Evaluation Committee considered the Bid from the bidder no. 3 to be technically non-responsive and did not retain it for further evaluation.  The bids from bidders no. 2 and 4 were considered to be substantially responsive and were retained for financial evaluation.

4. A detailed financial evaluation of the two retained bids was carried out and the ranking was as follows:

	Bidder’s Name
	Corrected Bid Amount

(Excl VAT)

(MUR)
	Corrected Bid Amount

(Incl VAT)

(MUR)
	Rank

	PAD & Co Ltd
	317,639,000.00
	365,284,850.00
	1st 

	Compagnie D’Exploitation Agricole Ltee
	398,302,205.65
	458,047,588.25
	2nd 


The Bid Evaluation Committee considered that “the bid submitted by the lowest evaluated Bidder, PAD & Co. Ltd is substantially responsive to bid requirements and that the corrected bid amount of MUR 317,639,000 (excluding VAT)/MUR 365,284,850.00 (Including VAT) is considered fair and reasonable”.  The price is 3.9% higher than the cost estimate.

The bidder was recommended for an award.

D. 
Submissions and Findings

1.
On the issue of Responsiveness

At the hearing held on 27 May 2013 the Panel drew the attention of the Applicant that the five grounds raised in its application for review relate to shortcomings with respect to the selected bidder PAD & CO LTD and none to reasons as to why it should have been the selected bidder.  The Panel went on to inform the aggrieved bidder that its bid had been considered to be non-responsive.

2.
Mr G. Glover, SC for the Applicant argued that neither at the challenge stage nor at the application for review stage had that information been communicated to them.  He went on to add that had he been aware of this fact then his application for challenge/review would have addressed the issue.  


For him, the Public Body pursuant to Section 40(3) of the Public Procurement Act of 2006, should have informed the Applicant that its bid has been rejected since it was found non-responsive.  The proper way to convey the decision was to state that the bid was rejected, even if there were no reasons given.  Failure on the part of the Public Body to do so, has prevented the Applicant from challenging the real reason behind the rejection of the Applicant’s bid and should be considered as a fatal flaw in the bidding process.  The Panel having raised the issue “proprio moto” could no longer proceed to hear the parties on the issue of responsiveness.  The fact that the Public Body did not inform the Applicant that its bid was not responsive constitutes a denial of an opportunity to challenge the real reason for its non selection.  In these circumstances, he submitted that the Panel has no choice, but to remit the case for a re-evaluation of the bids.

3.
In his reply, Mr K. N. Reddy, Counsel for Public Body submitted that there is no statutory duty on the part of the Public Body to inform the unsuccessful bidders as to whether their bids have been rejected or retained.  In accordance with Section 40(3) of the Public Procurement Act of 2006, the unsuccessful bidders shall be notified of the identity of the selected bidder and the price of contract.


For him at the stage of challenge, the Applicant embarked solely on an exercise of discrediting the selected bidder.  The grounds of appeal are targeted at the selected bidder which allegedly does not possess the required expertise and specific experience. He submitted that at this stage, the Panel can only canvass issues which have been referred to in the grounds of appeal.

4.
Mr M. Oozeer of counsel for the selected bidder submitted that it is not allowed for the Applicant at this stage to add a new ground to his application.  Since it would amount to consider a ground which was not raised in the challenge.  At this stage, the Applicant cannot canvass the issue of responsiveness.  He submitted that the application for review should refer to alleged breaches of duty which contravene the Public Procurement Act.  The Applicant has failed to allege such act in the form of challenge and as such has not complied with the requirements of Section 43 of the Public Procurement Act and therefore which should entail dismissal of the application under Regulation 56(a) of the Public Procurement Act 2006.

5.
Having heard all the parties on the issue of Responsiveness, the Panel holds that there is no statutory duty, up to now, for the Public Body to inform the aggrieved bidder that its bid was non-responsive.  On the other hand, the Applicant had several opportunities namely at challenge stage, application for review stage or reply and comment stage to prompt the issue, by stating that for example that “its bid was compliant”.  But, it lamentably failed to do so.  As rightly pointed out by Mr K. N. Reddy, its grounds of appeal was solely based on the alleged shortcoming of the successful bidder.

6.
In these circumstances, the Panel finds that the failure on the part of the Public Body to inform the Applicant that its bid was non-responsive does not amount to a fatal flaw of the bidding process, neither constitutes a breach of natural justice which has deprived the Applicant to become aware of whether it was responsive or not to properly challenge the decision of the Public Body.  Indeed it has not been denied an opportunity to challenge the real reason but it has rather failed to avail itself of the relevant provisions of the Law to know whether it was responsive or not.  The Panel further holds that even at this stage and pursuant to Regulation 53(3) made under the Public Procurement Act 2006 it may “request submission of additional statements by parties, as may be considered necessary for a fair resolution of the application for review”.  Having said so, despite the state of the prevailing legislation, the Panel strongly feels that at challenge stage, it is highly desirable that the aggrieved bidder should have been informed that its bid was not responsive when a reply was made to its challenge.   This would then have allowed the bidder to make an informed decision with respect to its application for review.  

7.
On the merits


The grounds of appeal can be considered together with the reply of the Public Body.


The Applicant stated that PAD & CO LTD does not have the experience and expertise as required by Evaluation Criteria 2.4 2(a) and 2.4 2(b)2 and in respect of previous similar experience we have scrutinized the evaluation report and the bid of the successful bidder.  The documents do not reveal any shortcomings on the part of the successful bidder relating to general experience as well as to evidence of experience of works of similar nature and complexity.  It is also the contention of the Applicant that the selected bidder failed to bring changes to the bidding documents in respect of the Bill Quantities in line with the requirements contained in Addendum No. 1.  This issue was also considered by the Bid Evaluation Committee. Since the selected bidder had acknowledged receipt of the Addendum No. 1, the Bid Evaluation Committee corrected the BOQ of the selected bidder to reach a corrected bid price of MUR 317,639 instead of MUR 316,900.00.  In our view, the Bid Evaluation Committee was right in the circumstances to proceed to the said correction.

8.
The aggrieved bidder was aware at the public opening of bids that its bid at Rs467,218,126.80 (VAT inclusive) ranked third in terms of price.  The second lowest bidder Compagnie D’Exploitation Agricole Ltee was assessed to be responsive by the Bid Evaluation Committee.


Despite the Applicant ranked 3rd at the opening, it challenged the decision of the Public Body and applied for review without challenging the responsiveness of bidder no. 4 Compagnie D’Exploitation Agricole Ltee, which has been retained as second lowest responsive bidder.  The Panel as well as the Bid Evaluation Committee have not come across any shortcomings in its bid.  However, queerly enough, despite the absence of allegations against the bidder no. 4, Applicant is seeking a direction from the Panel to award it the contract.  The Panel is obviously not empowered to do so.

9.
The Panel has also carried out an in-depth examination of the bid of the aggrieved bidder.

The list of principal quantities to be priced by a bidder is provided in Section (a) of the Bill of Quantities and with respect to Rock Filling the amount for Fort George Bund Works is 80630m3.  The pricing preamble indicates at Clause 1.7 that “the whole of the quantities shall be treated as approximate only and are given to provide a common basis for tendering.  The basis of payment will be the actual quantities of work ordered and carried out, as measured by the Engineer or his Representative and valued at the rates or prices quoted in the Bills of Quantities, with the application of the adjustment item if applicable”.  Clause 2.17.1 states that “the measurement of rock used in the construction of revetments and bunds shall be calculated from the theoretical profiles shown on the drawings, and adjusted in accordance with an “in” survey of the sea bed which is to be made prior to the placement of rock materials”.  Based on all the above it is clear that filling will be measured and paid for by the cubic meter.

The bidding documents indicate clearly that properties of the rocks to be used for rock armour as follows:

	Test Criteria
	Description

	Density
	The average saturated surface-dry relative density shall be greater than 2690 kg/m3 with 90% of the stones having a density of not less than 2650 kg/m3 for the armor and underlayer, and not less than 2600 kg/m3 for other rock grades.  Sampling, testing and reporting shall be carried out in accordance with Appendix 2, Section A2.6 of the “Manual on the use of rock in Coastal and Shoreline Engineering” (CIRIA special publication 83).


The bidder explicitly states in its bid that “we have assumed that we shall be paid for all the fill materials transported and which will be incorporated in the works.  In this respect, we have assumed a density of 2 T/m3 for rock and a density of 1.5 T/m3 for sand core fill materials.  All computation of volumes for payment shall be based on above.”
In the light of the above, the Panel considers that the aggrieved bidder has qualified its bid by proposing an alternative method of computation for volumes of materials used and this will lead to an increase in the costs for this Bill Item.  The Panel concurs with the Bid Evaluation Committee that this non-compliance of the bidder to the commercial terms and conditions renders the bid non-responsive.

The Panel has examined the bid of the selected bidder and considers that it was evaluated as per the provisions of the bidding documents and concurs with the Bid Evaluation Committee that it was responsive.


For reasons above, the Panel finds no merit in the application which is set aside accordingly. 

(Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)


    Member





     Member
Dated  12 July 2013
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