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Decision No. 14/13

 INDEPENDENT REVIEW PANEL

In the matter of:



Monesh Enterprises Ltd

(Applicant)

      v/s

Ministry of Environment & Sustainable Development

         (Respondent)

(Cause No. 17/13/IRP)

  Decision

A. Background 

1.
The Independent Review Panel in its Decision No. 04/13 dated 27 February 2013 determined that there was merit in an application for review made by Monesh Enterprises Ltd against a decision of the Ministry of Environment & Sustainable Development with respect to an award for “Coastal Protection, Landscaping and Infrastructural Works at Grand River South East”.  In accordance with Section 45(10)(b)(c) of the Public Procurement Act 2006 the Panel recommended the annulment of the decision of the Public Body to award the contract to J. Dookun & Sons Ltd and a re-evaluation of the bids received.

2.
The Public Body appointed a five-member Bid Evaluation Committee to re-evaluate the bids received.  The Panel notes that four of the members of this committee were members of the five-member committee that carried out the initial evaluation.  The only change was at the level of the Representative of the Consultant GIBB (Mauritius) Ltd.

3.
The Bid Evaluation Committee submitted its evaluation report on 10 April 2013 and recommended the award of the contract to Sotravic Ltee for the sum of MUR 22,580,077.50, inclusive of VAT.

The Public Body informed all bidders of the outcome of the bidding exercise on 17 April 2013 and Monesh Enterprises Ltd as an aggrieved bidder challenged this decision on 18 April 2013.

4.
The Public Body in its reply to the challenge on 26 April 2013 informed the aggrieved bidder of the reasons as to why its bid had not been retained.  The latter still dissatisfied with the decision of the Public Body submitted an application for review to the Panel on 02 May 2013.  The Panel on 03 May 2013 suspended the procurement proceedings until the appeal is heard and determined.  The Panel held hearings on 20 May and 24 May 2013 respectively.

B.
Grounds for Review

The Grounds for Review are as follows:

“Applicant is the lowest responsive bidder.  Applicant has met all the minimum qualifying criteria.”

C.
The Evaluation Process
1.
The nine bidders were requested to extend their bid validity up to 27 April 2013 and their bid security up to 29 May 2013.  Only three of the nine bidders responded to the request of the Public Body for both an extension of their bid security and the confirmation of the extension of their bid validity by two months.  The name of the three bidders and the amount they quoted are as follows:

	Sn
	Name of Bidder
	Amount Quoted

(inclusive of VAT)

(Rs)

	1
	Sotravic Limitee
	22,580,077.50

	2
	PAD & Co Ltd
	23,000,000.00

	3
	Monesh Enterprise Ltd
	19,763,980.50


2.
Two of the bidders, PAD & Co. Ltd and Monesh Enterprise Ltd, were considered to be non-responsive with respect to the qualifying criteria and were not retained for further evaluation.  The bid from ‘Sotravic Ltee’ was considered to be substantially responsive and its quoted price was below the Project Estimated Cost of MUR 24.2 (excluding VAT).  The bidder was recommended for an award in the contract amount of Rs22,580,077.50 (inclusive of VAT).

D. 
Submissions and Findings

1.
At the hearing Mr S. Toorbuth of Counsel for the Applicant explained that the only reason given to the Applicant on 04 July 2013 as to why its bid had not been retained was “the average annual financial amount of construction undertaken by your company did not meet the minimum required qualifying criteria for award of the contract as per ITB 6.3(a) of the bidding document”.  According to Counsel, the Public Body had determined the bid of the Applicant to be substantially responsive with respect to the other qualifying criteria.

2.
In a reply to the Applicant on 26 April 2013 in response to its challenge the Public Body informs the latter among other reasons that:

“(i)
The bid security submitted by your firm was not as per format in the Bid Document and it did not include the conditions stipulated in the Bid Document with regard to the contents of the bid security (ITB 20 at Section 1 and Form at Section III of Bid Document).

(ii) Your firm did not meet the qualifying criteria with regard to experience in works of similar nature (ITB No. 6.3(b) of Bid Document), i.e. it did not demonstrate past experience in works in a marine environment; and

(iii) Your firm did not meet the qualifying criteria with regard to Personnel (ITB No. 6.3(d) of the Bid Document) for the following reason:

- the documents submitted in respect of the proposed Site/Contract Manager and the General Foreman did not demonstrate experience in works of similar nature to the project.”

The same information is provided to the Panel by the Public Body on 10 May 2013 in its comments on the application for review by the aggrieved bidder.

3.
In the evaluation report of the Bid Evaluation Committee submitted on 26 December 2012 there is a table on page 4 as follows:


“Table 4 – Preliminary Screening/Mandatory Information Required”

	SN
	Bidder
	Bid Submission Form
	Bid Security (Rs200,000)

(Valid up to 29 March 2013)
	Priced Bill of Quantities
	Remarks

	
	
	As per format

(Yes/No)
	Signed

(Yes/No)
	Amount

(Pass/Fail)
	Validity

(Pass/Fail)
	(Yes/No)
	(Retained/

Rejected)

	1
	Pro Construction and Renovation Works Ltd
	Yes
	Yes
	Pass
	Pass
	Yes
	Retained

	2
	Square Deal Multipurpose Cooperative Society Ltd
	Yes
	Yes
	Pass
	Pass
	Yes
	Retained

	3
	Sotravic Limitee
	Yes
	Yes
	Pass
	Pass
	Yes
	Retained

	4
	PAD & CO Ltd
	Yes
	Yes
	Pass
	Pass
	Yes
	Retained

	5
	Monesh Enterprise Ltd
	Yes
	Yes
	Pass
	Pass
	Yes
	Retained

	6
	Naw-Rang & Company Ltd
	Yes
	Yes
	Pass
	Pass
	Yes
	Retained

	7
	INNOV JOBS ENTERPRISE LTD
	Yes
	Yes
	Fail

(Not as per format)
	Fail

(Not as per format)
	Yes
	Rejected

(As per section 20.3 of ITB)

	8
	Joint Venture LAXMANBHAI & CO (MTIUS) LTD – IREKO CONSTRUCTION LTD
	Yes
	Yes
	Pass
	Pass
	Yes
	Retained

	9
	J. Dookhun & Sons Ltd
	Yes
	Yes
	Pass
	Pass
	Yes
	Retained


From the table it is observed that the bid of INNOV JOBS ENTERPRISE LTD was not retained as its Bid Security was not as per format.  However, the bid Security submitted by Monesh Enterprise Ltd was considered to be responsive to both criteria of “Amount – Rs200,000” and “validity period – up to 29 March 2013”.

4.
However, in the re-evaluation submitted by the Bid Evaluation Committee on 10 April 2013 there is a table on page 7 as follows:

	Sn
	Documents submitted/

Qualification Criteria
	Clause

Ref No
	Name of Bidder

	
	
	
	Sotravic Limitee
	PAD & CO Ltd
	Monesh Enterprise Ltd

	A
	Bid Submission Form
	
	Pass
	Pass
	Pass

	B
	Bid Security (Rs200,000)

(Valid up to 29 May 2013)
	
	Pass
	Pass
	Fail

	C
	Priced Bill of Quantities

(Yes/No)
	
	Pass
	Pass
	Pass

	1
	Minimum average annual financial amount of construction work of MUR 20 Million over the last 5 years

(Pass/Fail)
	6.3(a)
	Pass
	Pass
	Pass

	2
	Experience in Works of similar nature (Min 2 Nos), over the last 10 years in marine environment

(Pass/Fail)
	6.3(b)
	Pass
	Pass
	Fail

	3
	Equipment

(Pass/Fail)
	6.3(c)


	Pass
	Pass
	Pass

	4
	Personnel

· Contract Manager

· General Foreman

(Pass/Fail)
	6.3(d)
	Pass
	Pass
	Fail

	5
	Adequacy of working capital

(MUR 15 Million)

(Pass/Fail)
	6.3(e)
	Pass
	Fail
	Pass

	
	Overall Pass/Fail
	
	Pass
	Fail
	Fail



It is now observed that Monesh Enterprise Ltd according to the Bid Evaluation Committee does not satisfy the criterion “Bid Security”.  It is indicated on page 8 that the bid of Monesh Enterprise Ltd was not retained as:

“(i)
the bid security submitted was not as per format in the Bid Document and it did not include the conditions stipulated in the Bid Document with regard to the contents of the bid security (ITB 20 at Section 1 and Form at Section III of Bid Document).

(iv) the bidder did not meet the qualifying criteria with regard to experience in works of similar nature (ITB No. 6.3(b) of Bid Document), i.e. it did not demonstrate past experience in works in a marine environment; and

(v) the bidder did not meet the qualifying criteria with regard  to Personnel (ITB No. 6.3(d) of the Bid Document) for the following reason:

- the documents submitted in respect of the proposed Site/Contract Manager and the General Foreman did not demonstrate experience in works of similar nature to the project.”

The Panel agrees that Monesh Enterprise Ltd was not assessed for criteria (2) and (4) above in the first evaluation.  As per the evaluation report of the Bid Evaluation Committee it did not satisfy the criterion “Minimum Average Annual Financial amount of Rs20M over 5 years” and was not considered any further.

5.
The Panel has examined the bid security of the Applicant as submitted in its bid and confirms that it is not as per the format in the Bid Document and same of the conditions stipulated have been omitted.

Directive No. 3 issued by the Procurement Policy Office, pursuant to Section 7(b) of the Public Procurement Act, indicates clearly at Section (iv)(d) of the “Guidelines for the determination of responsiveness of bids” that “failure to submit an original bid security as specified in the bidding documents” is a justifiable ground for rejection of a bid.

Thus, the Panel considers that the bid of Monesh Enterprise Ltd should not have been retained for further evaluation during the first evaluation exercise as was the case for INNOV JOBS ENTERPRISE LTD.  However, the failure of the Bid Evaluation Committee to identify this shortcoming in the bid of Monesh Enterprise Ltd during the first evaluation exercise does not in the opinion of the Panel to cure the said shortcoming.  The Panel finds no merit in the application which is accordingly dismissed.

(Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)


    Member





     Member
Dated  08 July 2013
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