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Independent Review Panel – Decision No. 13/13


Decision No. 13/13

 INDEPENDENT REVIEW PANEL

In the matter of:



COLAS (Maurice) Ltée

(Applicant)

      v/s

National Housing Development Company Limited

         (Respondent)

(Cause No. 20/12/IRP)

  Decision

A. Background 

On 19 October 2011, the Mauritius Housing Development Company Limited initiated an invitation to bid through an Open Advertised Bidding Method for the Design and Construction of 481 Core Housing Units and 270 Serviced Plots and Infrastructure Works.   A Pre-Bid meeting was held on 04 November 2011 at the NHDC Board Room which was followed by a site visit.  The sites for the Housing Units were split into the four lots given below:

	Lots
	Sites

	1
	Pointe aux Piments

Sebastopol

	2
	Quatre Cocos

	3
	Camp Ithier

	4
	Beau Bois

Chebel


The List of addendum issued is given below:

	List of

Addendum
	Date and 

Reference
	Description
	Date received

 at CPB

	1
	31 Oct 2011

Ref: BD/jl/1607/2011
	(i) Comments from Wastewater

(ii) Summary of views from all Authorities

(iii) Soft copy of drawings

(iv) Invitation for pre-bid meeting
	03 Nov 2011

	2
	04 Nov 2011

Ref: BD/jl/1625/2011
	Postponed date of submission of bids, bids validity and bid securities
	08 Nov 2011

	3
	22 Nov 2011

Ref: BD/jl/1713/2011
	(i) Minutes of meeting of Pre-Bid Meeting

(ii) Additional information included in bid documents
	25 Nov 2011

	4
	25 Nov 2011

Ref: BD/jl/1733/2011
	Additional information included in bid documents
	30 Nov 2011



The closing date was 17 November 2011 but was extended to 08 December 2011 up to 13.30 hrs at latest and the public opening of bids was carried out on the same day at 14.00 hrs.  

Offers were received from the following five bidders:
	SN
	Bidders
	Lots Quoted

	1
	Ramloll Bhooshan Renovation & Building Ltd
	1, 2, 3 and 4

	2
	Tayelamay & Sons Enterprise Ltd
	1, 2, 3 and 4

	3
	Gamma Civic Ltd
	1 and 3

	4
	Building & Civil Engineering Co. Ltd (BCE)
	2 and 3

	5
	Colas (Maurice) Ltee
	1, 2, 3 and 4


B.
The Evaluation Process
A five member Bid Evaluation Committee was set up to evaluate the bids received.  It held 18 meetings between 09 January 2012 to 02 February 2012.   

The validity period specified was 90 days from closing date that is up to 06 March 2012  which was subsequently extended to June 2012.

Bidders were also requested to submit the following securities 

(a) Lots 1, 2 and 4 – Bid Security Declaration

(b) Lot 3 – a bid security of the amount of MUR 1.8 million (One million eight hundred thousand) from a local commercial bank valid up to 5 April 2012.

The Bid Evaluation Committee in its Technical Evaluation Report dated 02 February 2012 concluded that none of the bids received for the four sites were responsive and recommended that fresh tenders be floated for the project. 

The Bid Evaluation Committee submitted a financial evaluation report on 30 March 2012 and it notes that “further to the Technical Evaluation Report submitted on 02 February 2012, the Bid Evaluation Committee was requested to proceed with the Financial Evaluation of the proposals received”.  The report indicates that the financial submission of the bidders contained information related to the technical aspect of the bids.  This is a result of some ambiguity in the Instruction to Bidders.  The Bid Evaluation Committee subsequently decided to proceed as follows:  

“(i)
Assess the technical information submitted along with the financial proposal in accordance with the Technical Evaluation criteria and adjust the Technical Evaluation report submitted on 02 February 2012.

(ii)
Thereafter proceed with the Financial Evaluation of those Bids having attained the minimum passing mark and therefore found technically compliant.”

The Panel notes that with respect to bidder no. 2, Tayelamay & Sons Enterprises Ltd, the only relevant document that was included in the financial submission was the “Bid Securing Declaration – Clause 14.1(ii)”.  The non submission of this document was rightly considered as a minor omission in the report of 02 February 2012.  However, the non-submission of the bid security of MUR1.8M had rendered the bid of Tayelamay & Sons Enterprises Ltd non-responsive for Lot 3.  As such, in the absence of any other document relevant to the technical aspect, there should not have been any change in the technical score of the bidder.  Curiously enough, for unexplained reasons the score of the bidder increased as follows from the evaluation report of 02 February 2012 to the one of 30 March 2012.

	
	02 February 2012
	30 March 2012

	Lot 1
	58.5
	80

	Lot 2
	60.0
	81.5

	Lot 3
	Not evaluated because of non-submission of bid security of MUR1.8M
	81.5

	Lot 4
	56
	79.5


The Bid Evaluation Committee concluded in its report dated 30 March 2012 that the only technically compliant bid for all lots is that of bidder no. 2 Tayelamay & Sons Enterprises Ltd.  However, the price proposed was considered to be substantially above the pre-tender estimate for lots 1, 2 and 4.  The Bid Evaluation Committee went on to recommend that negotiations be carried out to bring down the price to a reasonable figure in accordance with Regulation 8(a) made under the Public Procurement Act 2006.

For Lot 3 the price quoted was within 15% of the estimated cost and was considered reasonable.

The Central Procurement Board informed the Public Body on 09 May 2012 that contracts for Lots 1, 2 and 4 were not to be awarded and that for Lot 3 the successful bidder was Tayelamay & Sons Enterprises Ltd for an adjusted contract amount of MUR204,528,522.19 (excluding VAT).  All bidders were informed accordingly by the Public Body on 11 May 2012.

The Applicant challenged the decision of the Public Body on 25 May 2012. The Public Body, after receiving material for reply from the Central Procurement Board, replied to the challenge on 29 May 2012.  The Applicant still aggrieved by the decision of the Public Body submitted an application for review to the Panel on 11 June 2012.  The Panel suspended the procurement proceedings on 12 June 2012.

Hearings were held by the Panel on 17 July, 24 July, 30 August, 01 October and 16 October 2012.

The Central Procurement Board in a letter dated 15 June 2012, informed the National Housing Development Company Limited that it had cancelled the approval of the award of the contract for Lot 3 to Tayelamay & Sons Enterprise Ltd because some shortcomings were noted as regards the bid security validity period.  All bidders were informed accordingly on 20 June 2012.

The bidders were requested to extend their bid validity and bid security for a period of 45 days.  COLAS (Maurice) Ltee fully complied with this requirement.   Tayelamay & Sons Enterprises Ltd did not extend its bid security as requested.  When the bidders were requested for a second extension of bid validity and security the bidder submitted an extended bid security for the period 06 April 2012 to 20 June 2012.   However, the extended bid security as per the provisions of the bidding document should have been up to 04 July 2012.

C.
Grounds for Review

The Grounds for Review are as follows:

“1.
The technical offer of Tayelemay & Sons Enterprise did not contain the Bid Security pursuant to Section 19 and 23.1 of the Instruction to Bidders.  Thus, in strict conformity with the Bid documents, the technical offer of Tayelemay & Sons Enterprise is technically non responsive.

2.
The Procurement Board departing from the established procedures regarding opening of technical and financial offer is not coherence with the set Bidding documents.

3.
The Board set the marking achieved by Colas at 59.5 marks compared to the minimum requirement being 70 marks.  Furthermore, for items Sewerage, Road, Drains and Services the Board has attributed marking below the minimum requirement of 50% to Colas, the marking allocated is contested by us.  It is worth noting that Colas is a grade A Civil Engineering Contractor specialised in Sewerage, Road, Drains and Services works and is principally constructing Sewerage, Roads, Drains and Services works for major projects issued by RDA, NDU, Airport of Mauritius and Private Clients.

Whilst the concept of reviewed Evaluation Criteria was discussed through Pre-Bid meeting (Question No. 14), accordingly the Public Body advised that reviewed evaluation criteria will be forwarded to bidders, which was not materialise.”

D. 
Submissions and Findings

Mr G. Glover, SC for Applicant informed the Independent Review Panel that “the only issue left before the Panel was whether the cancellation of the bidding exercise was within the legal parameters of the Public Procurement Act and whether it was compliant to section 39 and / or Rule 36, 37, 38 of the Regulations read together.  The second issue is whether the cancellation can be done without giving any valid justification.”

Mr O. B. Madhub stated that he would reply to the submission and moved for dismissal of the application since it had been lodged outside the prescribed delay.


On the issue of prescribed delay

On 23 May 2012 the Chief Executive Officer of the Public Body replied to the challenge lodged by COLAS (Maurice) Ltee on 15 May 2012.  In reply COLAS (Maurice) Ltee on 25 May 2012 wrote again to express its disagreement with the contents of the letter of National Housing Development Company Limited.

On 29 May 2012 the Public Body responded to the request of the Applicant to furnish written reasons for its decision namely that the bid of the Applicant was found to be non responsive.  Having done so, the Respondent, in our view cannot claim that the application for review which was filed on 11 June 2012 was outside the prescribed delay of 15 days.


On the issue of Legality of cancellation

The application was still pending before the Panel, when on 20.06.2012, the Respondent informed the Applicant that the Central Procurement Board has cancelled the approval of the award of contract for lot 3 to Tayelamay & Sons Enterprise Ltd.  This fact prompted Mr G. Glover, SC for Applicant to bring an additional ground of appeal to the effect that “it is not open to the Central Procurement Board to cancel a bidding exercise at this juncture nor was it advisable for the Public Body to follow blindly the decision of the Central Procurement Board the moreso, that no reason has been ascribed to that fallacious decision”.

Before examining the legality of the cancellation, it is necessary to refer to the contents of the letter of the National Housing Development Company Limited dated 20 June 2012 to the Independent Review Panel which reads as follows:

“we refer  to the project quoted in reference and wish to inform you that the Central Procurement Board has informed the NHDC Ltd that it has cancelled the approval of award of contract for Lot 3 to Tayelamay & Sons Enterprise Ltd”.

The submission of Mr G. Glover, SC is two fold:

Firstly, he submitted that the cancellation of procurement proceedings can only be done by the Public Body in accordance with Section 39 of the Public Procurement Act.  The letter of the National Housing Development Company Limited refers to cancellation of approval of award by the Central Procurement Board as opposed to cancellation of procurement proceedings.  He submitted that if the letter was meant to be understood as cancellation of procurement proceedings, it is not in order because the Board cannot do so, since cancellation is within the exclusive province of the Public Body.

Secondly, for him the notification of cancellation should be made on specific grounds as provided by Section 39(1) of the Public Procurement Act 2006 and Regulation 37 made under the Public Procurement Act 2006.  It is a cancellation of procurement proceedings made by the Central Procurement Board which has usurped the powers of the Public Body.  Furthermore, the cancellation is not supported by grounds laid down in Section 39 of the Public Procurement Act 2006. For these reasons, he submitted that the said letter is tainted with illegality which has nullified the procurement process.

In his reply Mr O. B. Madhub, Counsel for the Public Body submitted that a Public Body prior to the acceptance of the bid, could cancel the procurement proceedings under specific grounds in accordance with Section 39 of the Public Procurement Act 2006.  

In the present application, albeit belatedly, all the bids were found to be non-responsive which is a ground for cancellation.  As far as the proper body which is empowered to cancel the procurement proceedings is concerned, he conceded that it is only the Public Body which can do so, but by communicating the decision of cancellation to the bidders, the Public Body has made the decision its own.  It is also on record that the decision of the Central Procurement Board to cancel the approval of the award was prompted by the belated finding of non-responsiveness by the Central Procurement Board of the bid of the successful bidder due to its bid validity period.  However such a major shortcoming was noticed only after the application for review was lodged and after a suspension order was issued by the Independent Review Panel.

We have considered the submissions of both Counsel.

As rightly pointed out by Mr O. B. Madhub, the Public Body, in accordance with Section 39 of the Public Procurement Act of 2006, may at any time prior to the acceptance of the bid, cancel the procurement proceedings which should not be interpreted at the time of final award but rather at a stage where notification of intention to award has been issued as it is in the present proceedings.  Therefore as far as the time factor is concerned, the Public Body would still be entitled to cancel the procurement proceedings.

The Panel shares the view of Mr G. Glover, SC that the provisions of Section 39 of the Public Procurement Act also require that the cancellation should be done by the Public Body and the cancellation supported by grounds specifically laid down.  However, for the Panel, the letter clearly demonstrates that it was a decision of the Central Procurement Board conveyed by the Public Body which is not supported by grounds set out in Section 39(1) of the Public Procurement Act.

In unequivocal terms it conveyed the decision of the Central Procurement Board to cancel the approval of the award effected by the Board under Section 11(1)(e) of the Public Procurement Act 2006 in virtue of the functions of the Central Procurement Board.  Admittedly the term cancellation is not found in Section 11 of the Public Procurement Act 2006 but all of us would agree that one who can approve, can also cancel the approval.  Most probably, such action may consequently lead to the cancellation proper of the procurement proceedings.  But at this stage, the letter in our view reflects the decision of the Central Procurement Board to cancel its previous approval of award in virtue of Section 11(1)(e) as opposed to a decision of cancellation of procurement proceedings contemplated under Section 39 of the Public Procurement Act 2006. 

In the light of above, the Panel finds that the Applicant has failed to establish that the letter constitutes cancellation for the sole  purpose of Section 39  of the Public Procurement Act 2006 and that it is not legally in order due to the wrong body deciding the cancellation and the absence of grounds therein as provided by the Law.    We find that the said letter was issued by the Public Body to convey a decision of cancellation of approval of award.  Having reached that finding the Panel is unable to conclude that the cancellation of the award was made in an illegal manner.

For these reasons, the Panel finds no merit in the application which is set aside.  

However one important factor seems to have escaped the attention of all parties, i.e. the suspension of procurement proceedings.

We have in the past made observations and drew attention of Public Bodies and the Central Procurement Board to their duties to ascertain that the procurement proceedings under suspension are stayed accordingly.  

On 12 June 2012, the Independent Review Panel ordered that the procurement proceedings be suspended until the appeal is heard and determined.  In the present matter, it is not disputed that the Central Procurement Board and eventually the Public Body decided to cancel the award granted to Tayelamay & Sons Enterprise Ltd whilst the proceedings were suspended.  In our view, when a suspension is still in force, any action which is contemplated in respect of the procurement proceedings should have been brought to the attention of the Panel which in turn would proceed for determination or withdrawal of the application thereby causing removal of suspension and allowing procurement proceedings to continue.

(Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)


    Member





     Member
Dated 08 July 2013
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