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Decision No. 11/13

 INDEPENDENT REVIEW PANEL

In the matter of:



GIBB (Mauritius) LTD

(Applicant)

      v/s

Rodrigues Regional Assembly

(Rep by The Commission for Public Infrastructure)

         (Respondent)

(Cause No. 16/13/IRP)

  Decision

A. Background 

1.
The Commission for Public Infrastructure of the Rodrigues Regional Assembly using the open advertised bidding process invited Expression Of Interest for Global Consultancy Services for Selected Development Projects in Rodrigues in August 2012.  Thirteen applications were received by 12 September 2012 the closing date for the submission of Expression Of Interest.  The Public Body was informed by the Central Procurement Board on 05 October 2012 that following evaluation eight of the applicants had been short listed for the project.  The short listed applicants were informed accordingly on 10 October 2012.  The Public Body sent the Request For Proposal to the eight short listed applicants on 04 December 2012.  The initial deadline of 22 January 2013 for submission of proposals for the consultancy services was extended to 05 February 2013 through addendum no. 2 issued on 14 January 2013.  The estimated cost of the project was MUR 67.5M (VAT inclusive).  The official opening was carried out the same day at 14.00 hrs.

2.
Bids were received from the following six bidders by the deadline for the submission of bids.

· Scene-Ries Consult Ltd

· Luxconsult (Mtius) Ltd

· Desai & Associates Ltd in association with International Consultants and Technocrats Pvt Ltd India

· Servansingh Jadav & Partners Consulting Engineers Limited

· GIBB (Mauritius) Ltd in association with Atelier d’Architecture Diagonale II Co Ltee

· Mega Design

The Central Procurement Board then appointed a three-member Bid Evaluation Committee to evaluate the six bids received and it submitted its Technical Evaluation Report on 14 February 2013.  The Bid Evaluation Committee considered that all six bidders had scored the minimum technical score of 70 points required to pass as per Clause 5.2(a) of the Data Sheet.  It was recommended that the financial proposals of all six  bidders be evaluated.

3.
The public opening of the financial proposals of the six bidders was carried out on 06 March 2013 and the Bid Evaluation Committee submitted its “Financial Evaluation Report and Recommendation for Award of Contract” on 08 March 2013.  The Bid Evaluation Committee carried out the evaluation as per Clause 5.7 of Section 2 of the bidding documents.  The weights given to the Technical and Financial Proposals are 0.7 and 0.3 respectively. 


It was recommended that Servansingh Jadav and Partners Consulting Engineering with a combined score of 96.42 be selected for the award of Global Consultancy Services for Selected Development Project in Rodrigues Contract CPB/60/2012 for the sum of MUR 37,923,550 inclusive of VAT.

4.
All bidders were informed of the outcome of the bidding exercise on 21 March 2013.  Gibb (Mauritius) Ltd as an aggrieved challenged the decision of the Public Body on 02 April 2013.  After receiving materials for reply from the Central Procurement Board on 05 April 2013, the Public Body informed Gibb (Mauritius) Ltd accordingly on 09 April 2013 and proceeded to make an award to Servansingh Jadav and Partners Consulting Engineering on the same day.

5.
Gibb (Mauritius) Ltd still aggrieved by the decision of the Public Body submitted an application for review to the Panel on 15 April 2013.  The Panel, on 15 April 2013, pursuant to Section 45(4) of the Public Procurement Act 2006 suspended the procurement proceedings until the appeal was heard and determined.  Hearings were held by the Panel on 29 April 2013 and 03 May 2013 respectively.

B.
Grounds for Review

The Grounds for Review are as follows:

“(i)
The Bidder whose bid has been retained for award does not have the required expertise and experience I all fields of engineering to provide the consultancy services requested for, more specifically, the works to be carried out in the Airport Development Projects and the Upgrading works in the harbour/marine sector.

(ii) The evaluation of bids in terms of responsiveness was erroneous inasmuch as the expertise/experience criteria have not been applied correctly and have led to unresponsive bid(s) on the technical side being declared responsive.

(iii) The evaluation of the technical offer was erroneous and fails to give details of the marks awarded for each bidder for each criterion.

(iv) The Applicant avers that in its letter of 21 March 2013, the public body misled the Applicant by averring that there was a delay of 15 days to challenge its decision so that it cannot now plead that the challenge has been issued outside the prescribed delay.

(v) The last paragraph of the letter of 09 April 2013 is clear evidence of the bias of the public body in favour of the successful bidder and one cannot discard the possibility that the bid evaluation committee was also unduly swayed by the fact that the successful bidder was already performing other contracts for the public body.  The appearance of bias is more than palpable.

(vi) The Applicant contends that it was the only responsive bidder as it was the only one having the relevant experience.  The successful bidder was unresponsive and could not have been evaluated in the first place.”

C.
The Evaluation Process
1.
The Central Procurement Board appointed a three-member Bid Evaluation Committee to evaluate the six bids received by 14 January 2013, the deadline for the submission of bids.  The bids of all six bidders were considered to satisfy the qualifying criteria and were eligible for detailed technical appraisal as per the criteria, sub-criteria and point system provided at Section 5.2(a) of the bidding documents.

2.
The Bid Evaluation Committee in its Technical Evaluation Report dated 14 February 2013 indicates that the ranking of the consultancy firms with respect to the marks received is as follows:

	
Rank
	Bidder
	Score

	1
	Servansingh Jadav & Partners Consulting Engineers Limited


	95.6

	2
	GIBB (Mauritius) Ltd in association with Atelier d’Architecture Diagonale II Co Ltee


	92.5

	3
	Luxconsult (Mtius) Ltd


	88.4

	4
	Mega Design
	85.45

	5
	Desai & Associates Ltd in association with International Consultants and Technocrats Pvt Ltd India


	84.7

	6
	Scene-Ries Consult Ltd
	83.1


As all bidders had scored the minimum technical score of 70 points as per Clause 5.2 of the Data Sheet they were recommended for financial evaluation.

3.
The price of all bidders as readout at the public opening of Financial Proposals on 06 March 2013 is as follows:

	Sn
	Bidder
	Lump Sum (Rs)

	1
	Scene-Ries Consult Ltd
	37,294,500

	2
	Luxconsult (Mtius) Ltd


	38,525,000

	3
	JV Desai & Associates Ltd/ International Consultants and Technocrats Ltd 


	41,400,000

	4
	Servansingh Jadav & Partners Consulting Engineers Ltd
	37,923,550

	5
	Gibb (Mauritius) Ltd
	46,143,750

	6
	Mega Design Ltd
	55,000,000


4.
The Bid Evaluation Committee then carried out the detailed financial appraisal of the bids as per Clause 5.7 of Section 2 of the bidding document.  The combined financial and technical score of the bidders after weightage is as follows:

	Rank
	Firm
	Financial Score after weighting (Sf)
	Technical Score after weighting(St)
	Combined technical and financial score (S)

(S =Sf + St)

	1
	Servansingh Jadav & Partners Consulting Engineers Ltd
	29.50
	66.92
	96.42

	2
	  Luxconsult (Mtius) Ltd


	29.04
	65.73
	94.77

	3
	Gibb (Mauritius) Ltd
	24.25
	64.75
	89.00

	4
	Scene-Ries Consult 
	30.00
	58.17
	88.17

	5
	JV Desai & Associates Ltd/ International Consultants and Technocrats Ltd
	27.02
	59.29
	86.31

	6
	Mega Design Ltd
	20.34
	63.49
	83.83


Servansingh Jadav and Partners Consulting Engineering Ltd was recommended for an award as per the evaluation report of 08 March 2013.

D. 
Submissions and Findings

1.
The Central Procurement Board informed the Public Body on 19 March 2013 that “it has
 approved the award of contract for the above project to Servansingh Jadav and Partners Consulting Engineering Ltd for the sum of MUR 37,923,550 inclusive of VAT for a three year contract period”.  The Public Body was “requested to proceed in accordance with the provisions of the Public Procurement Act 2006 and to revert to this office after the expiry of the relevant period for notification or earlier in case of challenge.  A copy of the notification letter should be forwarded to this office”.

2.
The Public Body notified the selected bidder on 21 March 2013 and it was informed that a “formal letter of award will be issued only if there is no challenge on the part of any other bidder within 15 days of this notice”.  The unsuccessful bidders were notified on the same date and they were informed that “an unsatisfied bidder may challenge the award within 15 days from the date of this notification”.  It was also indicated to them that “in case the bidder is not satisfied with the response received to a challenge, he may apply for review to the Independent Review Panel in the prescribed format in accordance with Regulations 49, 50 and 51 made under the Public Procurement Regulations 2008”.

3.
Gibb (Mauritius) Ltd as an aggrieved bidder challenged the decision of the Public Body on 02 April 2013 and sought material for reply from the Central Procurement Board on 03 April 2013.  The Central Procurement Board informed the Public Body on 04 April 2013 that “the challenge submitted by Gibb (Mauritius) Ltd is not receivable as it had been submitted after the prescribed period of 7 days as per Sections 43(3)(a) and 24(12) of the Public Procurement Act 2006 as amended”.

4.
The Public Body informed the Central Procurement Board on 04 April 2013 itself that “in inadvertence, in the letter of notification dated 21 March 2013 issued to unsuccessful bidders and copied to your office, it is stated that they may challenge the award within 15 days from the date of notification”.  It also requested “to be provided with the materials/reasons why the offer of Gibb (Mauritius) Ltd has not been retained”.

5.
The Central Procurement Board provided the materials for reply to the Public Body on 05 April 2013 and the aggrieved bidder Gibb (Mauritius) Ltd was informed accordingly on 09 April 2013.  On the same 09 April 2013 the selected bidder Servansingh Jadav and Partners Consulting Engineering Ltd was informed that it had been awarded the contract.

6.
Gibb (Mauritius) Ltd made an application for review to the Panel on 15 April 2013 and on the same day the Panel suspended the procurement proceedings and informed all parties concerned accordingly.  On 17 April 2013 the Public Body informed Servansingh Jadav and Partners Consulting Engineering Ltd that “the award of Global Consultancy Services for Selected Development Project in Rodrigues has been suspended until a decision is taken by the Review Panel”.

7.
Section 24(12) of the Public Procurement Act 2006 was amended by Act 27 of 2012 on 22 December 2012 and the specified time referred to in Section 43(3)(a), within which a challenge is to be submitted for it to be entertained was seven days.  This amendment escaped the attention of both the Public Body and the Central Procurement Board and the letters of notification issued on 21 March 2013 referred to the specified time within which to challenge a proposed award to 15 days.

8.
The Public Body after informing the aggrieved bidder on 09 April 2013 that its challenge was not receivable and went on to make an award on the same day to the selected bidder without due consideration to Section 45(1) and (2) of the Public Procurement Act 2006.

However, the Public Body went on to suspend the award on 17 April 2013 until a decision is taken by the Review Panel.  “Procurement Contract” is defined as a “contract between a Public Body and a supplier, contractor or consultant resulting from procurement proceedings”.  Section 45(4) of the Public Procurement Act 2006 empowers the Panel to suspend the “procurement proceedings” and not the award of a contract.  The Public body was wrong to suspend the contract award made to Servansingh Jadav and Partners Consulting Engineering Ltd following the letter of 15 April 2013 from the Independent Review Panel.

9.
At the hearing of 03 May 2013, the Panel informed the parties of its decision to seek advice from the Solicitor General’s Office in respect of the legality of the letter of award of contract dated 09 April 2013 whilst the application for review was still pending before the Panel.  However, since the Panel considers that the issue of delay in lodging the challenge was of significant importance, before examining other issues, it sought advice in the first instance from the Solicitor General’s Office on the issue of delay.  Moreover legal advisers of both sides also addressed the issue.

10.
Mr A. Abbasakoor, Attorney for the Respondent, submitted that his motion for dismissal of the application can still be entertained and granted, because despite the error, which was made through inadvertence, the Applicant should know the applicable time limits.  He explained that the Departmental Head was misled by the information in relation to delays available on the template posted on the website of the Procurement Policy Office which was not updated at the material time.  For Mr A. Abbasakoor, there is no statutory duty on the part of the Respondent to notify the Applicant of the prescribed delay imparted to lodge the challenge.

11.
Mr G. Glover, SC for the Respondent in his reply, submitted that even if the challenge was lodged outside the prescribed delay of seven days, the Panel can still entertain the present application for review on its merits because the Applicant acted under the misdirection of the Respondent.  In fact, in the letter of Notification of intention to award, the Departmental Head of the Public Body mentioned the delay of 15 days instead of seven days.  He further pointed out that the Respondent itself has failed to issue its written decision to the Applicant’s challenge dated 02 April 2013 within the prescribed delay of seven days as per Regulation 48(4) of Public Procurement Act of 2006 as amended by GN 75 of 2013.

12.
Indeed for the Panel the provisions of the Public Procurement Act contemplate two instances for the Public Body not to entertain a challenge which has been made outside delay.

Firstly under Section 43(3)(a) of the Public Procurement Act of 2006 which provides that a challenge shall not be entertained unless it is submitted in the case of a challenge under Section 24(12) or 40(4) within the specific time.

Secondly under Regulation 56 made under the Public Procurement Act 2006 the Applicant can move for the dismissal of an application for

“(a)
failure to comply with any of the requirements of sections 43 to 45 of the Act, and these Regulations

(c)
having been filed in an untimely manner, either at the initial level of review by the public body, or with respect to deadlines for filing an application for review by the Review Panel.”

Therefore, it would appear that even if the Respondent has not applied properly the provisions of Section 43(3) in order not to entertain a challenge which is filed outside delay that should not be construed as a bar for the Respondent at that stage to move for dismissal of the application, because the challenge has admittedly been filed in an untimely manner pursuant to Regulation 56(c).

13.
It is also the contention of the Applicant that the Respondent replied to the challenge outside the delay of seven days.  The Panel notes that the amendment of Regulation 48, as amended by GN 75 of 2013, came into force on 28 March 2013 by GN 75 of 2013.   The notification being sent on 21 March 2013, the delay of seven days expired on 27 March 2013 which leads us to conclude that the next ensuing delay i.e. in respect of reply might not be necessarily governed by the amended Regulations. In any case, the Panel considers that since the challenge was itself made outside delay, it would not be proper to compute consequent delays provided by Law which started  running on 02 April 2013.

14.
The Panel had also the benefit of being advised by the Solicitor General’s Office on the issue of delay.  After having considered these submissions, the Panel shares the view of the Solicitor General’s Office to conclude that in the absence of any discretion conferred upon the Independent Review Panel, to extend the prescribed delay, the application for review cannot be entertained.  In the light of above the motion for dismissal is granted and the application is dismissed accordingly.  Having reached that decision, the Panel feels there is no need to consider the legality of the contract issued by the Respondent on 09 April 2013.  

15.
The Panel wishes to make one observation regarding the undisputed genuine error committed by the Respondent and the Central Procurement Board in respect of the time limit to file a challenge.

As highlighted above, we are of the view that it is the duty of the Applicant to know the prevailing legislation.  But the possibility that such misdirection of the part of the Public Body has to some extent caused prejudice to the rights of the Applicant to avail itself of appeal procedures should not be discarded.

On the other hand, we are fully aware of the importance of imparting the shortest delays possible in procurement proceedings.  The recent amendments of the legislation to reduce delays indicate clearly the significance of short delays in procurement proceedings.

In these circumstances we feel that it would be advisable if a discretion could be conferred upon the Independent Review Panel in case of amendments, to extend delays limited to the previous ones only in case of genuine errors committed by the Public Body.   The Independent Review Panel may then determine on the merits of the application irrespective of the fact that the contract has already been awarded.  Obviously, if successful, the remedies will be similar to those provided under Section 45(9) and 10(d) of the Public Procurement Act of 2006.

(Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)


    Member





     Member
Dated 11 June 2013
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