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                                                                                     Decision No. 08(a)/13

 INDEPENDENT REVIEW PANEL

In the matter of:



Vivo Energy Mauritius Limited

(Applicant)

      v/s

National Transport Corporation

         (Respondent)

(Cause No. 01/13/IRP)

  Dissenting Decision

A. Background 

1.
The National Transport Corporation invited bids for the Procurement of Gas Oil for Six (6) Depots of the National Transport Corporation (Under Framework Agreement) through restricted bidding from four local suppliers with closing date being 06 December 2012 at 13.30 hrs at the Central Procurement Board.  The public opening was conducted on the same day at 14.00 hrs.

2.
The following four bidders were invited to bid:

· Total (Mauritius) Limited

· Vivo Energy (Mauritius) Limited

· Indian Oil (Mauritius) Limited

· Engen Petroleum (Mauritius) Limited

3.
The Central Procurement Board set up a four member Bid Evaluation Committee which had its meeting on 07 December 2012.  On 11 December 2012, the Central Procurement Board informed the National Transport Corporation that following the evaluation of bids it has approved the award of the contract for the supply of about 20,415,000 litres of Gas Oil to Indian Oil (Mauritius) Ltd.

4.
On receiving the notification letter dated 17 December 2012 regarding the procurement of Gas Oil, Vivo Energy (Mauritius) Ltd submitted their challenge in accordance with Regulation 48 of the Public Procurement Regulations 2008 on 21 December 2012.  In a letter dated 27 December 2012, the National Transport Corporation informed the aggrieved bidder that its challenge was not entertained as it has not given the higher discount.  Still not satisfied, the aggrieved bidder applied for review before the Independent Review Panel.

5.
The Public Body informed the Panel on 08 January 2013 that its comments on the application for review were similar to those given to the aggrieved bidder, Vivo Energy Mauritius Limited in reply to the challenge.

“The percentage discount offered by Vivo Energy (Mauritius) Ltd per litre was 2.570 on the wholesale price per litre, exclusive of VAT; i.e. on the rate of Rs34,3381 per litre.  On the other hand, the selected bidder, Messrs Indian Oil (Mauritius) Ltd, had offered a discount of 2.331% on the wholesale price per litre and inclusive of VAT i.e. on the rate of Rs39.4888 per litre.

The above implies that the corrected percentage discount offered by Vivo Energy (Mauritius) Ltd on the wholesale price per litre was 2.234%, inclusive of VAT.

Based on the above, it is obvious that Indian Oil (Mauritius) Ltd had given the highest discount and was thus recommended for award by the Bid Evaluation Committee.”

B.
Grounds for Review

The Grounds for Review are as follows:

“(i)
Because it is not possible to give a discount on Value Added Tax (VAT) – Indian Oil (Mauritius) Ltd in its tender gave a discount on VAT

(ii) Because it is Vivo Energy Mauritius Limited which gave the highest discount

(iii) Because the lowest tenderer is Vivo Energy Mauritius Limited and not Indian Oil (Mauritius) Ltd”

C.
The Evaluation Process
The Central Procurement Board set up an Evaluation Committee which had its meeting on 07 December 2012. On 11 December 2012, the Central Procurement Board informed the Public Body that it had approved the contract to Indian Oil (Mauritius) Ltd.  The percentage discount on wholesale price inclusive of VAT per litre has been taken into account for the determination of the lowest evaluated bidder.  The table hereunder shows the relative differences in the percentage discount on the wholesale price per Litre inclusive of VAT. 

	Bidders
	Vivo Energy (Mauritius) Ltd
	Indian Oil Mauritius Ltd

	Percentage Discount offered
	2.570%
	2.331%

	Corrected Percentage Discount on Wholesale Price per Litre Inclusive of VAT
	2.234%
	2.331%

	Ranking
	2nd
	1st 


D. 
Submissions and Findings

I have had the opportunity to read the determination of my two colleagues namely Mr M. Allybokus, Chairman and Mrs E. Hanoomanjee, Member and humbly beg to differ for the following reasons:

1.
The VAT Act came in force in September 1998.  It is significant to refer to its  provisions namely Sections 10 and 12.

“10.
Rate of VAT

Subject to Section 51 - VAT shall be charged at the rate specified in the Fourth Schedule  and shall be charged –

(a) on any taxable supply by reference to the value of the supply as determined under section 12

12.
Value of taxable supplies 

(1)
For the purposes of this Act, the value of any taxable supply made by a taxable person shall, subject to the other provisions of this Act, be determined in accordance with the provisions of this section and shall be expressed in Mauritius currency

(2)
If the supply is for a consideration in money, its value shall be taken to be such amount as, with the addition of the VAT chargeable, is equal to the consideration.”

2.
It is clear from these provisions that the rate of VAT is statutorily fixed by Law and that the value of any taxable supply shall be taken to be such amount, as with the addition of the VAT chargeable is equal to consideration.  

3.
In the decision of the Privy Council dated 13 December 2010 (Privy Council Appeal No. 0006 of 2010 – National Transport Authority v/s Mauritius Secondary Industry Limited), the Board of the Judicial Committee referred to the provisions of Section 12(1) and (2) because they are important and they explain how to ascertain the value of supply which is the amount on which VAT is to be charged at the appropriate rate.  The Board also held that “its effect can be stated by the formula S + 1/10S = C, where S is the value of the supply and C is the consideration.  That is the case whether the supplier stipulates for an inclusive price (say Rs110,000) or for a basic price (say Rs100,000) plus VAT”.  This is an indication that the value of supply is first subjected to discount and it is finally on that reduced price that VAT will be charged.

4.
Furthermore, the Board of the Judicial Committee was of the view that the principle to be applied in Mauritius is the same as that spelled out in the English Authorities and that stated more than once by the by the Conseil d’Etat for instance in S A Mitsouki France 28 July 1993 No. 62865, where it was held:

“Considérant que la taxe sur la valeur ajoutée dont est redevable un vendeur ou un prestataire de services est, comme les prélèvements de toute nature assis en addition à cette taxe, un element qui grève le prix convenu avec le client et non un accessoire du prix; qu’en vertu des dispositions précitées, l’assiette de la taxe sur la valeur ajoutée est égale au prix convenu entre les parties, diminué notamment de la taxe exigible sur cette opération.”

5.
I would also refer to the guide of Her Majesty’s Revenue and Customs in United Kingdom which provides particular rules for accounting for VAT whenever the price is discounted.  It is stated “you must charge VAT on the discounted price and not on the full price” which means in clearer terms, that VAT is chargeable on discounted price.  Furthermore, discount on prices inclusive VAT will yield discount on the appropriate rate of VAT which is not provided in the VAT Act of 1998.  Accordingly, there is only one mode of calculation of chargeable amount of VAT.  Obviously it is so because otherwise it might reach different amounts of VAT in respect of the same selling price.

6.
Applying these principles enunciated above and being given that VAT is statutorily fixed and cannot be subject of discount, I am of the view that the lawful methodology to be adopted is to apply the discount on the price exclusive of VAT then charge the VAT on the discounted price as done by the Applicant.  

For all these reasons, I hold that the methodology adopted by the Bid Evaluation Committee is in contravention with the provisions of the VAT Act of 1998 and infringes established rules governing the manner in which VAT is chargeable.

I find merit in the application and in accordance with Section 45(10)(b) of the Public Procurement Act recommend the annulment of the decision of the Public Body.

(H. D. Vellien)



    


    Member





     

Dated  22 March 2013
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