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                                                                                     Decision No. 08/13

 INDEPENDENT REVIEW PANEL

In the matter of:



Vivo Energy Mauritius Limited

(Applicant)

      v/s

National Transport Corporation

         (Respondent)

(Cause No. 01/13/IRP)

  Decision

A. Background 

1.
The National Transport Corporation invited bids for the Procurement of Gas Oil for Six (6) Depots of the National Transport Corporation (Under Framework Agreement) through restricted bidding from four local suppliers with closing date being 06 December 2012 at 13.30 hrs at the Central Procurement Board.  The public opening was conducted on the same day at 14.00 hrs.

2.
The following four bidders were invited to bid:

· Total (Mauritius) Limited

· Vivo Energy (Mauritius) Limited

· Indian Oil (Mauritius) Limited

· Engen Petroleum (Mauritius) Limited

3.
The Central Procurement Board set up a four member Bid Evaluation Committee which had its meeting on 07 December 2012.  On 11 December 2012, the Central Procurement Board informed the National Transport Corporation that following the evaluation of bids it has approved the award of the contract for the supply of about 20,415,000 litres of Gas Oil to Indian Oil (Mauritius) Ltd.

4.
On receiving the notification letter dated 17 December 2012 regarding the procurement of Gas Oil, Vivo Energy (Mauritius) Ltd submitted their challenge in accordance with Regulations 48 of the Public Procurement Regulations 2008 on 21 December 2012.  In a letter dated 27 December 2012, the National Transport Corporation informed the aggrieved bidder that his challenge was not entertained as it has not given the higher discount.  Hence, it proceeded automatically by an appeal at the Independent Review Panel.

5.
The Public Body informed the Panel on 08 January 2013 that its comments on the application for review were similar to those given to the aggrieved bidder, Vivo Energy Mauritius Limited in reply to a challenge.

“The percentage discount offered by Vivo Energy (Mauritius) Ltd per litre was 2.570 on the wholesale price per litre, exclusive of VAT; i.e. on the rate of Rs34,3381 per litre.  On the other hand, the selected bidder, Messrs Indian Oil (Mauritius) Ltd, had offered a discount of 2.331% on the wholesale price per litre and inclusive of VAT i.e. on the rate of Rs39.4888 per litre.

The above implies that the corrected percentage discount offered by Vivo Energy (Mauritius) Ltd on the wholesale price per litre was 2.234%, inclusive of VAT.

Based on the above, it is obvious that Indian Oil (Mauritius) Ltd had given the highest discount and was thus recommended for award by the Bid Evaluation Committee.”

B.
Grounds for Review

The Grounds for Review are as follows:

“(i)
Because it is not possible to give a discount on Value Added Tax (VAT) – Indian Oil (Mauritius) Ltd in its tender gave a discount on VAT

(ii) Because it is Vivo Energy Mauritius Limited which gave the highest discount

(iii) Because the lowest tenderer is Vivo Energy Mauritius Limited and not Indian Oil (Mauritius) Ltd”

C.
The Evaluation Process
The Central Procurement Board set up an Evaluation Committee which had its meeting on 07 December 2012. On 11 December 2012, the Central Procurement Board informed the Public Body that it had approved the contract to Indian Oil (Mauritius) Ltd.  The percentage discount on wholesale price inclusive of VAT per litre has been taken into account for the determination of the lowest evaluated bidder.  The table hereunder shows the relative differences in the percentage discount on the wholesale price per Litre inclusive of VAT. 

	Bidders
	Vivo Energy (Mauritius) Ltd
	Indian Oil Mauritius Ltd

	Percentage Discount offered
	2.570%
	2.331%

	Corrected Percentage Discount on Wholesale Price per Litre Inclusive of VAT
	2.234%
	2.331%

	Ranking
	2nd
	1st 


D. 
Submissions and Findings

The main contention of the Applicant is that “it is not possible to give a discount on Value Added Tax (VAT) and its discount was higher at 2.57% of the whole sale rate per litre of diesel but exclusive of VAT.”  

The bidding document, Section I, Preparation of Bids states as follows:

“12.1
The prices and discounts quoted by the Bidder in the Bid Submission Form and in the Price Schedules shall conform to the requirements specified below

12.2

All items must be listed and priced in the Price Schedules

12.3

The price to be quoted in the Bid Submission Form shall be the total price of the bid, excluding any discount offered

12.4

The Bidder shall quote any unconditional discount and indicate the method for their application in the Bid Submission Form

12.5

During the Bidder’s performance of the Contract the Price per litre of product shall be as per prices fixed by Government.  The percentage (%) discount quoted per litre shall remain fixed for the whole period of the 24 months. i.e. 01 February 2013 to 31 January 2015.”

There is no reference in the above stating that the price on which the discount is based should not include VAT.  Clause 12.4 above allows the bidder to quote any unconditional discount while indicating the method for their application in the Bid Submission Form.  This is precisely the method adopted by the successful bidder.

In these circumstances, the Panel finds that there is no merit in this application which is set aside.

(Dr. M. Allybokus)


    (Mrs. E. Hanoomanjee)
           Chairperson




      Member
Dated  22 March 2013
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