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Decision No. 07/13

 INDEPENDENT REVIEW PANEL

In the matter of:



Desbro Trading Ltd

(Applicant)

      v/s

Central Water Authority

         (Respondent)

(Cause No. 03/13/IRP)

  Decision

A. Background 

1.
The Central Water Authority using the Open Advertised Bidding Procurement Method invited bids on 20 July 2012 for the “Supply of Liquid Chlorine and Maintenance of Chlorine Cylinders (70/100 kg) and Tonners (900kg).  The deadline for the submission of bids was 21 August 2012 at 13.00 hrs and the public opening of bids was scheduled for the same day at 13.05 hrs.  A pre-bid meeting was held on 01 August 2012 and a site visit was held at Pailles Treatment Plant to allow bidders to take cognizance of the status of Central Water Authority’s cylinders and tonners.

Addendum No. 1 was issued to all bidders who had purchased the bidding document on 14 August 2012.

2.
Three bids were received by the deadline for the submission of bids and the details as read out at the public opening are as follows:

	S.No.
	Bidder
	Readout Total Bid Sums excl. VAT
	Remarks

	
	
	Option 1
	Option 2
	

	1
	Desbro Trading Ltd
	33,850,096.08
	Not Quoted
	

	2
	HPL Chemicals Ltd
	17,860,500.00
	1,306,045.00
	Price Schedule not submitted for Option 2

	3
	Sotravic Limitee
	35,909,509.00
	32,082,421.00
	


The Public Body then appointed a five-member Bid Evaluation Committee to evaluate the three bids received.

3.
The Board of the Central Water Authority at its sitting of 20 December 2012 approved the recommendation of the Finance Committee for the split award of the contract as follows:

“(a)
648 tonnes of Liquid Chlorine to Sotravic Ltee for shipment in the latter’s Tonners in the total sum of Rs21,816,617 (i.e Rs33,667.62/Tonne) plus provisional sum for associated cost in the sum of Rs4,322,800 as detailed below:

· Estimated Rental Charges for Tonners – Rs3,322,800

· Estimated Cost for Damages – Rs1,000,000

(b)
72 tonnes in CWA’s cylinders to Desbro Ltd in the total sum of Rs4,233,900.48 (i.e. Rs58,804.17/Tonne) plus an estimated servicing charge (provisional sum) in the sum of Rs3,605,022.”

4.
All bidders were informed of the outcome of the bidding exercise on 21 December 2012.


Desbro Trading Limited as an aggrieved bidder challenged the decision of the Public Body on 26 December 2012.  The Public Body replied to the challenge on 03 January 2013 explaining to the aggrieved bidder the reasons as to why its bid had not been retained.  The bidder still aggrieved by the decision of the Public Body submitted an application for review to the Panel on 17 January 2013.  The Panel pursuant to Section 45(4) of the Public Procurement Act 2006 suspended the procurement proceedings on 17 January 2013, until the appeal was heard and determined.

B.
Grounds for Review

The Grounds for Review are as follows:

“1.1
The current CWA Tender under Contract No. CWA/C2012/43 (closed 21 August 2012) is a repeat of CWA Tender under Contract No. CWA/C2011/78 (closed 22 December 2011).

1.2
The Contract No. CWA/C2011/78 was originally valid up till 22 March 2012 and extended twice up to 31 May 2012 and 31 July 2012 respectively.

On 04 April 2012 this Contract was awarded to Joint Venture – Sotravic Ltee/Sharjah Oxygen Co. with origin/supplies from India.

The awardee – Sotravic Ltee/Sharjah Oxygen Co. could not perform since there are tremendous import and export restrictions of chlorine in India.

On 06 July 2012, CWA advised all Tenderers that due to “Practical and legal problems being encountered in the country of origin by the successful Bidder for acceptance of CWA Tonners and Cylinders for the refilling of liquid chlorine, the procurement exercise is being cancelled and a further one will be floated anew shortly”.

We Desbro Trading Ltd, were approached and provided emergency supplies from our long standing supplier from South Africa.

1.3
For Contract No. CWA/C2012/43, CWA sent their Letter of Intent dated 21 December 2012 based on the following allocations:

90% in favor of Sotravic Ltee/Sharjah Oxygen Co for bulk Tonners, again with supplies and origin of India, knowingly that there are difficulties of import/export of chlorine from India.

10% in favor of Desbro Trading Ltd for the small cylinders.

1.4
These current awards are totally:



Unfair

Allocation of 90% to a Company which failed to honor their commitment in the previous tender and in practical terms, we believe should have been black listed due to non performance.

Illogical

Chlorine is of prime importance to the nation of Mauritius.  How can an award be conducted knowingly that India has a serious problem due to terrorists attacks on the exports/imports of empties?  On what basis is the Contract being awarded and what is the surety of the supply?

Risky

We understand that the awardee Sotravic Ltee/Sharjah Oxygen Co are providing liquid chlorine in supplier’s bulk Tonners with rental being charged for the Tonners.

This aspect of rental was not stipulated in the Tender and therefore is a Qualification to the tender by Sotravic Ltee.

Since there is already a known fact that there are “Practical and legal problems” so how can the empty Tonners, which are on rental from the supplier, be shipped back to India?

These rented Tonners/Cylinders will lie rusting in Mauritius with rentals being paid by CWA and posing a serious health hazard/danger to the public at large – mustard gas of World War II.

We had an incidence in Pointe Aux Sables where a scrap dealer died cutting open an empty liquid chlorine Tonner.

It is to be highlighted that the International Standard of wall thickness of the Tonners/Cylinders is minimum 12mm and the Chlorine suppliers in India/China wish to dispose off the depleted Tonners/Cylinders which are then supplied on one way basis, i.e. the empty are not to be returned to the manufacturer.  With the rusting, the wall thickness of such Tonners/Cylinders is as low as 5-6mm and highly dangerous as explosives.

Totally Out of Balance

Bulk supplies are being planned from India and 10% are from a stable supply source.

1.5
It is on record that on at least three occasions supplies from India had to be cancelled and we were immediately notified to assist on emergency supplies.


Since there is no Tender Bond applicable, any Tenderer can submit any prices.

 
There is an incidence and on record at CWA that one supplier’s Performance Bond was en cashed by CWA for non performance of supplies from India.

1.6
Shipping companies throughout the world totally refuse to carry empty or filled chlorine Tonners/Cylinders and there is no possibility of the 90% awardee performing the current awarded Contract.” 

C.
The Evaluation Process
1. The Public Body appointed a five-member Bid Evaluation Committee to evaluate the three bids received by the closing date of 21 August 2012.  The Bid Evaluation Committee submitted a first evaluation report on 10 September 2012.  The Procurement Finance Committee of the Public Body examined the report at a meeting on 14 September 2012 and requested the Bid Evaluation Committee to review its report with respect to certain issues.

2. The Bid Evaluation Committee submitted its second evaluation report on 08 October 2012 and same was considered by Finance Committee of the Public Body on 16 October 2012.  The Finance Committee expressed reserves on the recommendation of the Bid Evaluation Committee and requested it to review the report once again.

3. The Procurement Committee at its meeting of 07 November 2012 observed that the Bid Evaluation Committee had not considered all the options requested by the Finance Committee at its meeting of 16 October 2012.  The issue of splitting of the tender as provided for in the bidding document had not been considered by the Bid Evaluation Committee.  The Bid Evaluation Committee was requested to work out an option on the splitting of the contract between the two bidders so as to:

(a) minimise the rental cost and

(b) indicate the lowest bid value for the split contract.

The Finance Committee of the Public Body was informed accordingly on 19 November 2012.

4. The Finance Committee took note of a report of the Bid Evaluation Committee dated 21 December 2012 on the option of splitting of the contract between the two bidders as per the following details:

Supply of 648 Tons of Liquid Chlorine in Supplier’s Tonners by Sotravic Ltee (Option 2)

	S.N
	Description
	Rate/Ton

(Rs)
	Total Amount

Excl. VAT (Rs)

	1
	Supply of 648 Tons of Liquid Chlorine in Tonners
	33,667.62
	21,816.617

	2
	Estimated Rental Charges for Tonners (Provisional Sum)
	
	3,322,800

	3
	Estimated Cost for Damages (Provisional Sum)
	
	1,000,000

	4
	TOTAL AMOUNT

(including Provisional Sum) (Rs)
	
	26,139,417



Supply of 72 Tons of Liquid Chlorine in CWA’s cylinders by Desbro Trading Ltd (Option 1) – CWA’s Cylinders

	S.N
	Description
	Rate/Ton

(Rs)
	Total Amount

Excl. VAT (Rs)

	1
	Supply of 72 Tons of Liquid Chlorine in Cylinders 
	58,804.17
	4,233,900.48

	
	
	
	

	2
	Estimated Servicing charges (Provisional Sum)
	
	3,605,022.00

	3
	TOTAL AMOUNT

(including Provisional Sum) (Rs)
	
	7,838,922.48


5. The Finance Committee recommended the report to the Board of the Public Body and it was approved on 20 December 2012 and all bidders were informed accordingly on 21 December 2012.

D. 
Submissions and Findings

1. The Bid Submission Form to be submitted by a bidder, as provided on pg42 of Section IV of the bidding document, indicates clearly that a bidder can bid for two options:

Option 1 – In Central Water Authority Tonners/Cylinders, and

Option 2 – In Supplier’s Tonners/Cylinders

This information is detailed further in the Price Schedule Form on pg47 and pg48 of the bidding document.

2. At ITB 37.3(a) of the BDS pg 32 of the bidding document, it is indicated clearly that:

“The Central Water Authority reserves the right to split the contract or to accept or reject any bid or to cancel the bidding process and reject all bids at any time prior to contract award without thereby incurring any liability to any Bidder”.

3. For the Panel, it was clear to all bidders that they could submit bids for two well-defined options and that the Public Body could split the tender.  The aggrieved bidder chose not to submit a bid for Option 2.  In its application for review the aggrieved bidder refers to legal and practical problems associated with Option 2.

4. At the hearing held on 18 February 2012, Mr S. C. Sennik, representative of the aggrieved bidder did not dispute that the evaluation had been carried out in accordance with the provisions of the bidding documents.  

5. The Panel finds that the evaluation has been carried out in accordance with the provisions of the bidding documents.  The issues raised by the aggrieved bidder refer to problems associated with contract implementation or administration instead of contract award.

Based on all the above, the Panel finds no merit in the application which is accordingly dismissed.

(Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)


    Member





     Member
Dated 22 March 2013
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