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Independent Review Panel – Decision No.  25/13


Decision No. 25/13

 INDEPENDENT REVIEW PANEL

In the matter of:



RSL Security Services Ltd

(Applicant)

      v/s

Ministry of Education and Human Resources

         (Respondent)

(Cause No. 34/13/IRP)

  Majority Decision

A. Background 

1.
The Ministry of Education and Human Resources using the Open Advertised Bidding Method invited bids from eligible and qualified local bidders for the “Procurement of Watch & Security Services in Schools/Institutions – Year 2013/2014/2015”.  The deadline for the submission of bids was 14 August 2013 at 13.30 hrs at the Central Procurement Board and bids were opened on the same day at 14.00 hrs. 

2.
A pre-bid meeting was held on 22 July 2013 in the conference room of the Public Body.  Following a request for clarification from a prospective bidder, the Public Body issued an addendum on 12 July 2013.  A second addendum was issued on 25 July 2013 to inform prospective bidders on the addition of Colonel Maingard SEN Resource and Development Centre in Lot 13 of Zone 2.  The updated estimate cost of the project was RS146,231,000.00 inclusive of VAT.  The contract consisted of twenty two lots and the lots were classified into four zones.

3.
Nine bids were received by the deadline for the submission of bids and the details as read out at the public opening are as follows:

	SN
	Bidder Name
	Total Bid Amount

(Inc. VAT)

(Rs)

	1. 
	Keep Pace Security Guard Ltd 
	Not Filled

	2.
	SOS Guard Ltd
	160,195,388.00

	3.
	Rapid Security Services Ltd
	11,498,160.00

	4.
	Smart Security Services Ltd
	158,338,932.00

	5.
	Premier Security Solutions Ltd
	244,509,948.00

	6.
	RSL Security Services Ltd
	150,760,722.00

	7.
	New Security Guard Ltd
	23,952,476.87

	8.
	DefenceHitech Security Services Ltd
	120,605,100.00

	9.
	Proguard Ltd
	4,631,961.38 (per month)


The Central Procurement Board then appointed a three-member Bid Evaluation Committee to evaluate the bids received and it submitted its report on 06 September 2013.  The Central Procurement Board submitted its recommendation to the Public Body on 20 September 2013.

4.
The Public Body informed all bidders of the outcome of the bidding exercise on 26 September 2013 and this pursuant to section 40(3) of the Public Procurement Act 2006.  RSL Security Services Ltd as an aggrieved bidder challenged the decision of the Public Body with respect to the award of lots 6, 7, 10, 12, 13, 17, 18, 21 and 22 on 01 October 2013.  The Public Body replied to the challenge on 07 October 2013.  However, RSL Security Services Ltd still dissatisfied with the decision of the Public Body made an application for review to the Panel on 10 October 2013 and on the same day the Panel suspended the procurement proceedings until the appeal was heard and determined.


On 14 October 2013, the Public Body certified that urgent public interest considerations require the procurement proceedings for procurement No. MOEHR/Serv/OAB 37/2013 (CPB Ref No: BPB/23/2013) to proceed and on the same day the Panel pursuant to section 45(5) of the Public Procurement Act 2006 lifted the suspension order.  
Hearings were held on 31 October 2013 and 13 November 2013.

B.
Grounds for Review

The Grounds for Review are as follows:

“1.
The successful bidder failed to satisfy the requirements of the bidding documents more specifically failed to comply with the Bid Submission Form.

2.
Rapid Security Services Ltd could not have been awarded Lots 6, 7, 10, 12, 13, 17, 18, 21 and 22 since according to the reply of the Public Body, Rapid Security Services Ltd has quoted a monthly rate for each lot amounting to Rs.11,498,160.- which makes a total of Rs.137,977,920.- [Rs.11,498,160.- x 12 months] per year per lot, which does not correspond to the figures of the award to Rapid Security Services Ltd [vide – Annex to Notification of Unsuccessful Bidders dated 26th September 2013] and is in fact much more, therefore it was not the lowest bidder.

3.
The Applicant was the lowest bidder for Lots 6, 7, 10, 12, 13, 17, 18, 21 and 22.”

C.
The Evaluation Process
1.
Following the public opening of bids received on 14 August 2013, the Central Procurement Board appointed a three-member Bid Evaluation Committee to evaluate the nine bids received.

2.
The Bid Evaluation Committee carried out a check of the bids received to verify compliance of bidders to the mandatory requirements as defined in instruction to bidders.  The Bid Evaluation Committee considered that the bids of Bidder No. 1 and Bidder No. 2 were substantially non-responsive and were not evaluated further.  

3.
The Bid Evaluation Committee then assessed the bids retained as per the marking scheme specified in section VI – Schedule of the bidding documents and the marks are shown in the table below:  

	B/N
	Bidders Name
	Total Marks Obtained

	3.
	Rapid Security Services Ltd
	62

	4.
	Smart Security Services Ltd
	51

	5.
	Premier Security Solutions Ltd
	53

	6.
	RSL Security Services Ltd
	63

	7.
	New Security Guard Ltd
	45

	8.
	DefenceHitech Security Services Ltd
	53

	9.
	Proguard Ltd
	59


The bid of Bidder No. 7 was rejected as the bidder scored less than 49 marks.  The retained bids were then examined for arithmetical errors and the amount quoted by Bidder No. 8 was corrected.

4.
For each lot the Bid Evaluation Committee compared the estimated cost with the quoted amount of each bidder and computed the variance.  The Bid Evaluation Committee while doing this exercise noted that “Bidder No. 3, Rapid Security Services Ltd has brought forward to the summary the monthly rates quoted for the lots as yearly rates.  The monthly rates have been multiplied by twelve (12).”

5.
The Bid Evaluation Committee then carried out a detailed financial evaluation of the bids and calculated the financial score of the six technically responsive bids in respect of each lot.  

6.
The Bid Evaluation Committee observed that Bidder No. 3 had not bid for the Colonel Maingard SEN Resource and Development Centre which was added to Lot 13 through Addendum No. 2.  The Committee through the Central Procurement Board sought clarifications from the Public Body which confirmed that Bidder No. 3 had not taken cognizance of Addendum No. 2.  The Bid Evaluation Committee then went to load the amount quoted by the highest bidder, Bidder No. 5, for Colonel Maingard SEN Resource and Development Centre to the bid of Rapid Security Services Ltd.  

7.
The Committee made the following recommendations after computing the total marks obtained by each bidder in respect of each lot: 


BEC recommends that the contract for Watch and Security Services in Schools/Institutions of the Ministry of Education and Human Resources year 2013, 2014 and 2015 be awarded as follows:

(a) Bidder No. 3, Rapid Security Services Ltd

	Lot No. 
	Year 1
	Year 2
	Year 3
	Total

	6
	2,677,200.00
	2,815,200.00
	2,953,200.00
	8,445,600.00

	7
	2,677,200.00
	2,815,200.00
	2,953,200.00
	8,445,600.00

	10
	1,740,180.00
	1,829,880.00
	1,919,580.00
	5,489,640.00

	12
	2,409,480.00
	2,533,680.00
	2,657,880.00
	7,601,040.00

	13
	2,811,060.00
	2,955,960.00
	3,100,860.00
	8,867,880.00

	17
	1,874,040.00
	1,970,640.00
	2,067,240.00
	5,911,920.00

	18
	1,472,460.00
	1,548,360.00
	1,624,260.00
	4,645,080.00

	21
	2,677,200.00
	2,815,200.00
	2,953,200.00
	8,445,600.00

	22
	767,280.00
	808,680.00
	850,080.00
	2,426,040.00

	TOTAL
	19,106,100.00
	20,092,800.00
	21,079,500.00
	60,278,400.00


(b) Bidder No. 6, RSL Security Services Ltd

	Lot No. 
	Year 1
	Year 2
	Year 3
	Total

	1
	1,874,040.00
	1,874,040.00
	1,951,320.00
	5,699,400.00

	2
	2,101,740.00
	2,101,740.00
	2,219,040.00
	6,422,520.00

	3
	2,199,720.00
	2,199,720.00
	2,307,360.00
	6,706,800.00

	4
	2,056,200.00
	2,056,200.00
	2,156,940.00
	6,269,340.00

	5
	1,874,040.00
	1,874,040.00
	1,951,320.00
	5,699,400.00

	8
	1,874,040.00
	1,874,040.00
	1,951,320.00
	5,699,400.00

	9
	1,891,566.00
	1,891,566.00
	1,968,846.00
	5,751,978.00

	11
	1,740,180.00
	1,740,180.00
	1,811,940.00
	5,292,300.00

	14
	1,874,040.00
	1,874,040.00
	1,951,320.00
	5,699,400.00

	15
	1,740,180.00
	1,740,180.00
	1,811,940.00
	5,292,300.00

	16
	1,874,040.00
	1,874,040.00
	1,951,320.00
	5,699,400.00

	19
	1,951,320.00
	1,951,320.00
	2,105,880.00
	6,008,520.00

	20
	1,951,320.00
	1,951,320.00
	2,105,880.00
	6,008,520.00

	TOTAL
	25,002,426.00
	25,002,426.00
	26,244,426.00
	76,249,278.00



At sub-section 12.2 of the evaluation report dated 06 September 2013 the Bid Evaluation Committee further recommended that “a negotiation may be held with the lowest responsive bidder, Bidder No. 3, Rapid Security Services Ltd for the provision of Watch and Security Services to Colonel Maingard SEN Resource and Development centre in Lot No. 13.”

D. 
Submissions and Findings

1. Clause ITB 12, amongst others, specified that the bid submitted by the Bidder shall comprise the Bid Submission Form and the Price Activity Schedule as provided on page 23 (section II) and page 33-55 (section IV) of the bidding documents respectively.  

Rapid Security Services Ltd included both documents, i.e the Bid Submission Form and the Price Activity Schedule, in its bid. 

2.
Bidders were required to specify the “Monthly Rate (Rupees) inclusive of all charges” for each year in the “Activity Schedules” sheets provided on page 34-55 of the bidding document and in each sheet bidders had to calculate the “Gross Total”.  

On page 33 of the bidding documents there is a table labelled as “Summary representing total yearly cost on a lotwise basis” which bidders had to fill indicating the yearly rate for each year of the procurement exercise in respect of each lot quoted.  At the end of the table there is a row with the following heading “Total Gross Amount carried forward to bid Submission Form”.  Thus, the Summary sheet summarises the Activity Schedules sheet for each of the twenty two lots on a yearly basis and the total sum for the three years of the procurement exercise is the total amount to be brought forward to Bid Submission Form.  

3.
The Bid Submission Form of Rapid Security Services Ltd indicates a contract price of Rs11,498,160.  This figure emanates from “Summary representing total yearly cost on a lotwise basis” sheet on page 33 and the total gross amount reported in the Summary sheet is as follows:

	
	Year 1
	Year 2
	Year 3
	TOTAL

	Total Gross Amount carried forward to bid Submission Form
	3,644,695
	3,832,720
	4,020,745
	11,498,160


The Bid Evaluation Committee observed that “Bidder No. 3, Rapid Security Services Ltd has brought forward to the summary the monthly rates quoted for the lots as yearly rates”.  Prior to undertaking a detailed examination of bids, members of the Bid Evaluation Committee had corrected this discrepancy by multiplying the “Gross Total” (monthly rates) brought forward by twelve.  

The Panel examined the bid of Bidder No. 3 and noted that the bidder had indeed brought forward the “Gross Total” (monthly rate) to the Summary sheet and subsequently the Total Gross Amount (per month) was carried forward to the Bid Submission Form.  

4.
At Clause ITB 15.1 it is stated that:


“The total amount contained in the Activity Schedules shall be brought forward in the Financial Bid Form as a lump sum in Mauritian Rupees.”


Rapid Security Services Ltd complied with ITB 15.1 but with the inherent omission identified i.e. “Bidder No. 3, Rapid Security Services Ltd has brought forward to the summary the monthly rates quoted for the lots as yearly rates”.

5.
Paragraph 2 and 3 of the Directive No. 4 dated 07 November 2011 issued by the Public Procurement Office indicates that:

“2. A bid/quotation is therefore legally binding only if accompanied by: 

(a) a duly signed Bid Submission Form, Letter of Bid or Quotation Sheet, as applicable; and 

(b) the Bid Submission Form/Letter of Bid/Quotation Sheet that is substantially identical to the format provided in the bidding document, and filled in with all material information such as bid price, bid validity etc... 

3. Failure to submit a signed Bid Submission Form/Letter of Bid/Quotation Sheet, as applicable, and any missing material information required therein shall therefore constitute valid grounds for rejection of a bid/quotation.”

The Bid Submission Form submitted by Bidder No. 3 was identical to format as provided in the bidding document and was duly signed by Mr. Vishnu Appadoo in his capacity as Advisor/Director of the company and had a contract price.  However, the bid price was subject to the omission identified. 

6.
It is the contention of Mr G. Glover, Senior Counsel, for the Applicant that the error made by Rapid Security Services Ltd in its bid price cannot be considered as an arithmetic error as defined in Clause ITB 29.1 of the bidding documents.  He also referred to section 37(5) of the Public Procurement Act 2006 wherein it is specified that “Where a bid discloses an arithmetical error, the error shall be corrected and the bidder notified”.  He went on to add that at no point during the evaluation stage was the bidder notified that a correction was being made to its bid price and that the Panel is bound by the Directive issued by the Public Procurement Office.  Thus according to him the bid of Rapid Security Services Ltd should be considered as being non-responsive.  In reply Mrs K. Gunesh-Balaghee, Counsel for the Applicant submitted that the error is to be considered under “Errors and Omission” as stipulated in Clause ITB 27.  

The Panel has heard both submissions and noted that Clause ITB 29.2 and section 37(5) imposes on the Central Procurement Board to notify bidders where an arithmetical error is corrected.  

7.
The Panel has sought advice from the State Law Office in relation to section 37(5) of the Public Procurement Act 2006 on 18 November 2013 and a reply was received on 19 October 2013.  The advice of State Law Office indicates that the bidder, whose bid is subject to arithmetical error, shall be notified of the error corrected during the examination and evaluation phase.  The State Law Office indicates further that “the Bid Evaluation Committee may also ascertain any correct figure in the case of an omission not involving any arithmetical error.  In the latter case, there might not be any necessity to notify the bidder as envisaged under Section 37(5) of the Act”.

It is clear to the Panel that Rapid Security Services Ltd is compliant with Clause ITB 12.1 (d), Clause ITB 12.1 (e), Clause ITB 15.1 and Directive No. 4 of 2011.  However, the bidder though an error omitted to multiply the “Total Gross Amount carried forward to bid Submission Form” by twelve to convert a monthly bid to a yearly bid.

The Panel has ascertained that the figures quoted by Rapid Security Services Ltd in the Summary sheet of page 33 are the figures quoted by the bidder in the activity schedules of page 34-55.  The Panel confirms that the amount that should have been carried forward to the Bid Submission Form was indeed is Rs137,977,920 (Rs11,498,160 x 12) and that this omission on the part of the bidder is indeed not an arithmetical error.


Thus, in line with advice sought and obtained from the State Law Office the Panel considers that there is no merit in this application which is accordingly set aside.

(Dr. M. Allybokus)



    (Mrs. E. Hanoomanjee)
    Chairperson





   Member
Dated 22 November 2013
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