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Independent  Review Panel – Decision No.  22/13


Decision No. 22/13

 INDEPENDENT REVIEW PANEL

In the matter of:



1. Atics Ltd

2. Compagnie Regionale de Services et de  L’Environnement Ltee

(Applicants)

      v/s

Ministry of Local Government & Outer Islands

         (Respondent)

(Cause Nos. 24/13/IRP, 25/13/IRP)

  Decision

A. Background 

1. The Ministry of Local Government & Outer Islands invited bids through the Open Advertised Bidding Method from qualified bidders on 04 April 2013 for the project of “Beach Cleaning, Refuse Collection and Maintenance of Toilet Blocks and Provision of Security on Main Public Beaches”.  The contract consisted of four lots as follows:

	Lot No
	Sites

	1
	Mont Choisy, La Cuvette, Pereybere and Grand Bay, Trou aux Biches (Opposite police station), Trou aux Biches (opposite ex aquarium)

	2
	Belle Mare and Palmar main beaches

	3
	Blue Bay and La Cambuse

	4
	La Preneuese, Flic en Flac/Wolmar (including Villa Caroline) and Tamarin


The deadline for the submission of bids was 15 May 2013 up to 13.30 hrs at the Central Procurement Board and the public opening of bids was scheduled for the same day at 14.00 hrs. 

2.
The updated cost estimate of the project was Rs135,489,190 inclusive of VAT and the breakdown was as follows:

Lot 1 –Rs46,583,028 

Lot 2 – Rs30,242,333 

Lot 3 – Rs23,695,906 

Lot 4 – Rs34,967,923 

3.
One addendum was issued to all bidders on 26 April 2013.  It includes the notes of pre-bid meeting held on 24 April 2013, the reply to queries raised by prospective bidders and the three amendments brought to the bidding documents. In the addendum it is stated that:


“Reply to Queries No. 1 & No. 2

To add the following at the end of the 2nd line ending with “carting away of wastes” at ITB 5.5(b) under the Bidding Data sheet:


“The experience should be similar in nature and magnitude as to the services required under the contract, example: collection and carting away of wastes from beaches, villages/town, traffic centres or other public sites where wastes is generated all day long and collected/carted away at least twice daily.”


Amendment No 1 – ITB 5.5 (d)


To change from:

(i) Supervisor with at least two years’ experience on scavenging services.



For 1 to 2 lots: 1 Supervisor



For 3 to 4 lots: 2 Supervisors


With regard to plumbing and electrical works, a signed undertaking shall be submitted by the bidder to the effect that he would employ qualified personnel or sub-contract these works to qualified and experienced entities to meet all the requirements laid down at item 2.5 of Scope of the Services and Performance Specifications – Part B.


To:


  (i) 
Supervisor with at least two years’ scavenging services.


     
For any 2 lots or less: 1 Supervisor


     
For more than 2 lots: 2 Supervisors

(ii) An Electrician holding a certificate in Electric/Electro-Mechanical Works or equivalent from a recognized Institution and having 6 months working experience in the field.

With regard to plumbing works, a signed undertaking shall be submitted by the bidder to the effect that he would employ qualified personnel or sub-contract these works to qualified and experienced entities to meet all the requirements laid down at item 2.5 of Scope of the Services and Performance Specifications – Part B.”

4.
Six bids were received by the deadline for the submission of bids and name of bidders and bid prices as read out at the public opening on 15 May 2013 are as follows:
	
	Beaches
	Bidder 1
	Bidder 2
	Bidder 3
	Bidder 4
	Bidder 5
	Bidder 6

	
	
	Mauriclean Ltd
	Securiclean Ltd
	Maxiclean Ltd
	Tidy n Clean Ltd
	CRSE Ltd
	Atics Ltd

	Lot 1
	Mont Choisy, La Cuvette, Pereybere and Grand Bay, Trou aux Biches (Opposite Police Station), Trou aux Biches (opposite ex aquarium)

Quoted amount after discount incl. VAT)
	-
	65,032,500.00
	53.699.250.00
	40,986,000.00
	55,500,000.00
	55,085,000.00

	
	Discount
	-
	Nil
	Nil
	Nil
	Nil
	Nil

	Lot 2
	Belle Mare and Palmar main beaches

Quoted amount after discount incl. VAT)
	24,371,260.00
	39,157,500.00
	38,778,000.00
	12,751,200.00
	36,200,000.00
	37,145,000.00

	
	Discount
	-
	Nil
	Nil
	Nil
	Nil
	Nil

	Lot 3
	Blue Bay and La Cambuse

Quoted amount after discount incl. VAT)
	16,695,700.00
	34,214,800.00
	33,350,000.00
	13,744,800.00
	32,100,000.00
	29,900,000.00

	
	Discount
	-
	Nil
	Nil
	Nil
	Nil
	Nil

	Lot 4
	La Preneuese, Flic en Flac/Wolmar (including Villa Caroline) and Tamarin

Quoted amount after discount incl. VAT)
	-
	44,516,500.00
	45,724,000.00
	25,461,000.00
	47,300,000.00
	46,000,000.00

	
	Discount
	-
	Nil
	Nil
	Nil
	Nil
	Nil

	
	Bid submission form completed and signed

Yes/No
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes



The Central Procurement Board appointed a three-member Bid Evaluation Committee to evaluate the six bids received.  The Bid Evaluation Committee submitted three “Bid Evaluation Report and Recommendation for Award of Contract” dated 27 May 2013, 30 May 2013 and 04 June 2013.  The Central Procurement Board then appointed a Review Committee to review the last two reports of the Bid Evaluation Committee and to make appropriate recommendations.  The Review Committee submitted its report on 18 June 2013.

5.
Paragraph 2 and 4 of letter dated 24 June 2013 sent by the Central Procurement Board to Public Body indicated that:


“2. 
The bids have been evaluated and the Central Procurement Board has approved the awards of contract for the above project for a period of 36 months as hereunder:

(a) Lot 1 to Maxiclean Ltd for Rs53,699,250 inclusive of VAT; and

(b)  Lots 2 and 3 to Mauriclean Ltd for Rs24,371,260 and Rs16,695,700 inclusive of VAT respectively.

4.
As regards lot 4, it is observed that the lowest evaluated and substantially responsive bid exceeds the estimated cost submitted by your Ministry.”

6.
The Public Body informed all bidders of the outcome of the bidding exercise on 26 June 2013.  

The Applicant No. 1, Atics Ltd, submitted its challenge to the Public Body on 28 June 2013.  The Public Body requested material for reply to the challenge from the Central Procurement Board on 01 July 2013 and received the required information on 02 July 2013.  The Public Body replied to the challenge on 03 July 2013.  On 01 July 2013, Applicant No. 1 submitted an amended challenge.  The Public Body once again sought material for reply from the Central Procurement Board on 03 July 2013 and then replied to the challenge on 05 July 2013.

The Applicant No. 2, Compagnie Régionale de Services et de l’Environnement Ltée, challenged the decision of the Public Body on 02 July 2013.  The Public Body requested material for reply to the challenge from the Central Procurement Board on 03 July 2013 and received the required information on 04 July 2013.  The Public Body replied to the challenge on 05 July 2013.

Both Applicants still dissatisfied with the decision of the Public Body submitted an application for review to the Panel.  The Applicant No. 1 lodged its application for review on 04 July 2013 while Applicant No. 2 submitted its application for review on 11 July 2013.  The Panel pursuant to Section 45(4) of the Public Procurement Act 2006 and in response to the applications submitted suspended the procurement proceedings until the appeal was heard and determined on 04 July and 11 July 2013.  The Public Body submitted to the Panel its comments on the application for review made by Applicant No. 1 and Applicant No. 2 on 9 and 12 July 2013 respectively.

On 15 July 2013, the Central Procurement Board informed the Public Body that all bids received in respect of Lot 4 were rejected.  The Public Body disclosed same to all bidders on 16 July 2013.

Since both applications refer to the same procurement, the Panel will deliver only one determination which will be filed in both records.
B.
Grounds for Review

The Grounds for Review are as follows:


“For Atics Ltd
The Applicant is not satisfied with the decision of the Ministry and/or the Central Procurement Board (the Board) on the following grounds:

(A) The Central Procurement Board (the Board) has failed to act in an independent and transparent manner in the evaluation process in asmuch as it revoked the members appointed under the Bid Evaluation Committee which was initially constituted for the purposes of examination and evaluation of the bids received for the Contract.  A second evaluation committee was constituted, with new members appointed by the Board, for the purposes of examination and evaluation of the bids received for the same contract.  It is therefore averred that the bid evaluation committee which remitted the evaluation report to the Board, was subject to the direction or control of the Board.

(B) In any event, the second Bid Evaluation Committee, was wrongly constituted by the board as the Board failed and neglected to inform the Chief Executive of the Public Body (the Local Government) of the setting up of a second Bid Evaluation Committee.  The bid Evaluation Committee which submitted the final evaluation report for the Contract was therefore constituted in breach of Regulation 4 (6) of the Public Procurement Regulations inasmuch as no staff of the Chief Executive of the Public Body was appointed to act as Secretary of that Bid Evaluation Committee.

(C) The Ministry and/or the Board has failed to disqualify ‘Mauriclean Ltd’ for non-responsiveness of its tender in respect of lack of experience similar in nature and magnitude as to the services required under the contract in accordance with ITB 5.5 b.

(D) The Ministry and/or the Board has failed to disqualify ‘Mauriclean Ltd’ for non-responsiveness of its tender when ‘Mauriclean Ltd’ does not meet the minimum required annual volume of Services ‘in any of the last 5 years’ of 40% of the annual contract amount for the lot(s) to be allocated to the Bidder in accordance with ITB 5.5(a).”

For Compagnie Regionale de Services et de L’Environnement Ltee

(a)
For the purpose of examination of the bids, the Board should have constituted a bid evaluation committee as per section 37(2) of the act and section 4 of the Public Procurement regulations 2008.  Instead, for reasons not provided for in the Procurement act and which are unknown, the Board unlawfully established a “Review Committee”.

(b)
The Public body unlawfully and wrongly acted on the decision of a “Review Committee” (referred to in reply of the Public body dated 05 July 2013 with reference: LCR/SWM/NM-TD/PB 2013 V2) in asmuch as under section 37(11) of the Public Procurement Act, it is the bid evaluation committee that shall prepare an evaluation report detailing the examination and evaluation of bids and identifying the lowest evaluated bid that meets the qualification criteria; and under section 4(5) of the Public Procurement Regulation, it is still the bid evaluation committee that is lawfully empowered to examine, evaluate, compare bids and determine the lowest evaluated substantially responsive bid for the award.

(c)
Mauriclean Ltd was wrongly selected as the proposed successful bidder inasmuch as it does not have previous proven experience in services similar in nature and magnitude as required under the contract.

(d)
Mauriclean Ltd was wrongly determined to have met the qualifying criteria referred to at ITB 5.5(b) of Section II – Bidding Data Sheet read together with Addendum No. 1 concerning the clarification to ITB 5.5(b) inasmuch as it does not have at least one year continuous experience, during any of the past five years, in services pertaining to collection and carting away of waste’ and similar in nature and magnitude as to the services required to be provided under the contract.

(e) Mauriclean Ltd has failed to include with its bid all the required information and documents as listed at ITB 5.3(c) and (g) as amended by the Bidding Data Sheet.

(f) Mauriclean Ltd has wrongly been determined to have complied with the requirement at ITB 5.5(a) as amended by the Bidding Data Sheet inasmuch as it has not achieved the minimum required annual volume of services in respect of cleaning and scavenging services in any of the last five years (namely 2008 to 2012, inclusive) to be awarded Lot 2 and Lot 3 for which it is also the selected bidder.

(g) It was wrong to have determined that Mauriclean Ltd’s designated supervisors have a minimum of two years’ experience in scavenging services as required under ITB 5.5(d) as amended in the Bidding Data Sheet.

(h) Mauriclean Ltd having a consistent history of negative net-worth prior to and at the time of submitting its bid, the public body cannot enter into a contract with the company knowing that the said company does not, and/or may not have, the capacity to pay its creditors.

(i) Having complied with all the requirements of the bidding documents and the grounds set out above, the Applicant ought to have been the proposed successful bidder for Lot No. 2.”

C.
The Evaluation Process
1.
A three member Bid Evaluation Committee was set up by the Central Procurement Board to evaluate the offers received from the six bidders.  The Bid Evaluation Committee submitted three reports dated 27 May 2013, 30 May 2013 and 04 June 2013.  

2.
The Bid Evaluation Committee carried out an arithmetical check on all bids received and ranked the bidders accordingly.  The Bid Evaluation Committee then examined the responsiveness of the bids received with respect to the criteria specified in the bidding documents.  Following this examination, the Bid Evaluation Committee in its reports dated 27 May 2013, 30 May 2013 and 04 June 2013 considered that the following five bidders were substantially responsive to the terms, conditions and specifications of the bidding documents, and had been retained to be evaluated in detail with regard to ITB 5.5(a) to ITB 5.5(f) to qualify for award of contract:  


(1) Mauriclean Ltd


(2) Securiclean (Mauritius) Ltd


(3) Maxi Clean Co Ltd

 (4)
Compagnie Régionale de Services et de l’Environnement Ltée


(5) Atics Ltd

3.
The Bid Evaluation Committee, in its first and second reports, rejected the bid of Mauriclean Ltd, as the bidder according to its evaluation:

(i) did not meet the minimum qualifying criteria as per ITB 5.5 (b)

(ii) did not hold a valid security licence under the Police Act 1974 to provide security/watchmanship services and at least three years’ experience in providing Security Services

(iii) had not given signed undertaking with regard to plumbing works to the effect that they would employ qualified personnel or sub-contract these works to qualified and experienced entities to meet all the requirements laid down at item 2.5 of Scope of the Services and Performance Specifications – Part B (refer Addendum No. 1)

(iv)
had not submitted, in accordance with ITB 5.3 (l) and Addendum No. 1 (section 3), a Job Contractor’s Permit for Mauritech Ltd, the sub-contractor for plumbing and electrical works.


In the third report dated 04 June 2013, the Bid Evaluation Committee rejected the bid of Mauriclean Ltd once again.  It maintained the four reasons referred to above and further added that:

(i) Mauriclean Ltd did not satisfy the minimum qualifying criteria as per ITB 5.5 (a) – “a minimum average annual financial amount of work over the period specify in the BDS”.
(ii)
With respect to ITB 5.5 (b) and Addendum No. 1, the bidder “has experience of similar nature (three years experience in cleaning of traffic centers) but no experience in cleaning of beaches”.

4.
Table 11 of the Bid Evaluation Committee reports dated 27 May 2013, 30 May 2013 and 04 June 2013 shows the comparison of the estimated cost for each lot with the lowest evaluated corrected bids received and the percentage variations, and is as hereunder:

	Lot No.
	Bidder
	Cost Estimates (Inc VAT) Rs
	Corrected Bid Amount (inc VAT) Rs
	% Variance over

Cost Estimate

	1
	Maxiclean Co Ltd
	46,583,028.00
	53,699,250.00
	15.28%

	2
	CRSE Ltee
	30,242,333.00
	36,620,000.00
	19.70%

	3
	Atics Ltd
	23,695,906.00
	29,900,000.00
	26.19%

	4
	Securiclean (Mtius Ltd)
	34,967,923.00
	44,516,500.00
	27.31%


5.
The recommendation of the Bid Evaluation Committee reported at section 9 in its three reports was as follows:

“9.1
According to Circular No. 7 of Year 2010 at Paragraph 1(a), it is mentioned that negotiations may be carried out with a bidder if ‘the lowest evaluated substantially responsive bid exceeds the updated estimated cost of the works by more than 15% or when it is substantially above the estimated cost for any contract other than works, and a re bid exercise is considered not practical.

9.2
In the light of all observations and comments, it is recommended to retain the following lowest evaluated bids and the second lowest evaluated bids for lot 1, lot 2, lot 3 and lot 4 as tabled below for negotiation purposes and in line with comments at paragraph 9.1.”

	Two lowest evaluated bids per Lot
	Corrected Bid Amount (inc VAT) RS

	Lot 1

	1. Maxiclean Co Ltd
	53,699,250.00

	2. Atics Ltd
	55,085,000.00

	Lot 2

	1. CRSE Ltee
	36,620,000.00

	2. Atics Ltd
	37,145,000.00

	Lot 3

	1. Atics Ltd
	29,900,000.00

	2. CRSE Ltee
	32,100,000.00

	Lot 4

	1. Securiclean (Mtius Ltd)
	44,516,500.00

	2. Maxiclean Co Ltd
	45,724,000.00


6. 
The Central Procurement Board appointed an independent Committee to review the two Bid Evaluation Committee reports dated 30 May and 04 June 2013, and make appropriate recommendations.  The Committee submitted its report on 18 June 2013 and the recommendations were as follows:

“(i) 
concurs with the recommendation of the BEC regarding award of contract for lots 1 & 4 to Maxiclean and Securiclean respectively

(ii)
is of the view that Mauriclean qualifies for award of contract of a value up to Rs47m (i.e 2.5X18.8m), and

(iii) 
recommends the award of contracts for lots 2 & 3 to Mauriclean for the sums of Rs24,371,260.00 and Rs16,695,700.00 (inc VAT), respectively, subject to confirmation being obtained with regard to the following, if required by the Board:

· Legal status and copy of its constitution;

· Evidence of signed undertaking to the effect that bidder would deploy qualified personnel or subcontract plumbing works to qualified and experienced entities to meet all requirements undertaking;

· Valid licence under Police Act 1974 to provide security watchmanship services;

· Company providing the security services having at least three years experience;

· Financial standing/Audited reports for the two missing years;

· The job contractor’s Permit of Mauritech Ltd and

· Specification of the volumetric capacity of lorries to be deployed.”
7.
On 20 June 2013, the Central Procurement Board requested information from Mauriclean Ltd in respect of the recommendations made by the Committee.  As requested the bidder submitted the required information on 21 June 2013. 

8.
The Central Procurement Board approved the report of the Committee on 26 June 2013 and informed the Public Body of the outcome of the bidding exercise on the same day.

D. 
Submissions and Findings

1. The Bid Evaluation Committee appointed by the Central Procurement Board submitted three evaluation reports dated 27 May 2013, 30 May 2013 and 04 June 2013. In a letter dated 03 October 2013 to the Panel, the Central Procurement Board informed that several inconsistencies were noted in the Bid Evaluation Committee reports and that pursuant to section 12 (1) of the Public Procurement Act a Review Committee was set up by the Board to review the Bid Evaluation Committee reports dated 30 May 2013 and 04 June 2013.  

2. Counsel for Applicant No. 1 and Applicant No. 2 argued that the Ministry and or/the Board had failed to disqualify Mauriclean Ltd with respect to ITB 5.5 (b). 

3. ITB 5.5 (b) of the Bidding Data Sheet as amended by Addendum No. 1 reads as follows:

“Bidder should have at least one continuous experience during any of the last five years in services pertaining to collection and carting away of wastes.  The experience should be similar in nature and magnitude as to the services required under contract e.g. collection and carting away from beaches, villages/towns, traffic centres or other public sites where wastes is generated all day long and collected/carting away at least twice daily”.

4. The Bid Evaluation Committee in its reports dated 27 May 2013, 30 May 2013 and 04 June 2013 rejected the bid of Mauriclean Ltd as the bidder failed to comply with ITB 5.5 (b).  The evaluation report of 04 June 2013 observes that “has experience of similar nature (three years experience in cleaning of traffic centers) but no experience in cleaning of beaches”.

5. The Review Committee was of the view that the bidder “has been executing, inter alia, contracts for the cleaning, maintenance, scavenging, security services and pest control at public places like Traffic centers, Schools and Port-Louis Waterfront can be considered as having the required experience for the award of the contract”.

6. The Panel has examined the bid of Mauriclean Ltd in details and noted that it had submitted documents confirming that it has been executing contracts for cleaning, scavenging, pest control and hygiene services to the Port Louis Waterfront and head office of State Property Development Co. Ltd since January 2008, cleaning and scavenging services to the Ministry of Public Infrastructure, Land Transport and Shipping for the period March 2009 to February 2010, and solid waste management at Souillac and Riviere des Galets traffic centres from March 2008 to February 2009.  
Hence, these documents show compliance of Mauriclean Ltd with the ITB 5.5 (b) as amended by Addendum No. 1 since the bidder has been continuously providing, during the last five years, its cleaning, scavenging, pest control and hygiene services to the State Property Development Co. Ltd.  Thus, the Panel concurs with the Review Committee that Mauriclean Ltd has the required experience for the award of contract.  
7. ITB 5.5 (a) of the Bidding Data Sheet indicates the following:

“5.5 (a) 
The minimum required annual volume of services ‘in any of the last five years’ is 40% of the annual contract amount for the lot(s) to be allocated to the Bidder, [e.g. if the bidder has annual value services of rs10m, he will be eligible to be awarded contracts of up to Rs25m (i.e. 2.5 times the annual value of services amount subject to meeting other bidding requirements)”.

8. On 21 May 2013, the chairman of the Bid Evaluation Committee sought clarification from the Central Procurement Board with regard to the interpretation of ITB 5.5(a).  The Central Procurement Board replied to the chairman on 22 May 2013 as follows:

“As discussed at the meeting, the qualifying criteria for award of contract as per ITB Clause 5.5(a) of the bidding documents should be applied during the evaluation of bids to determine compliance, i.e, a bidder will be eligible to be awarded contracts of value up to 2.5 times the annual values of services performed in any one of the last five years subject to meeting other bidding requirements.”

9. The Review Committee in its reports of 18 June 2013 notes the following:

“In its first report, the BEC considered that all bidders met the qualifying criteria as per ITB 5.5(a).  However, in the second report it reviewed its decision indicating that Mauriclean has not satisfied the criterion which is as follows:

The minimum required annual volume of services ‘in any of the last five years’ is 40% of the annual contract amount for the lot(s) to be allocated to the Bidder, [e.g. if the bidder has annual value services of Rs10m, he will be eligible to be awarded contracts of up to Rs25m (i.e. 2.5 times the annual value of services amount subject to meeting other bidding requirements)”.

The interpretation of the Review Committee with respect to ITB 5.5 (a) is as follows:

“Our interpretation is that, if the maximum annual volume of services provided by a bidder in any of the last 5 years is 40% or more of the annual contract amount for the lots to be allocated to the bidder, the latter qualifies for the award subject to other conditions being met.”

10. The Review Committee calculated the monetary value of services of Mauriclean Ltd and was of the view that the bidder Mauriclean Ltd “fully satisfies the criterion concerning minimum annual volume as per ITB 5.5(a), as the bidder has executed contracts of an annual monetary value of up to Rs18.8m during 2008-2011, which exceeds by far the required 40% of the annual contract amount for any one of the lots.”

11. Clause 5.3 of Instruction to Bidders list the documents and information that the bidder shall include with its bids and Clause 5.3 (c) indicates that bidders shall submit “total monetary value of services performed for each of the last five years;” 
With respect to Clause ITB 5.3 (c), bidders were required to complete “Table 1 – Annual Monetary value of services” (page 40 of the bidding document) and the table submitted by Mauriclean Ltd is as follows:

Table 1 – Annual Monetary value of services

	Year
	Description of Services
	Client
	Date Awarded
	Duration (month)
	Value of Services
	Remarks, if any

	Yr 1
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	TOTAL
	
	

	Yr 2
	Cleaning
	MPI
	10
	July 13
	2.7 Million
	

	
	& Scavenging
	
	
	
	
	

	
	
	
	
	
	
	

	
	TOTAL
	
	

	Yr 3
	Cleaning of Premises
	MRA
	10
	End Dec 2013
	4.5 Million
	

	
	Building
	
	
	
	
	

	
	Gardening Hygiene
	
	
	
	
	

	
	TOTAL
	
	

	Yr 4
	Mowing
	MOEHR
	09
	Up to Dec 2013
	
	

	
	Trimming
	
	
	
	
	

	
	P. Cleaning
	
	
	
	
	

	
	TOTAL
	
	

	Yr 5
	Cleaning Scavenging
	SPDC
	08
	Still 
	10 Million
	

	
	Cleaning Supply
	PMO
	08
	On
	2.8 Million
	

	
	of Hygiene Sevices
	
	
	
	
	

	
	TOTAL
	
	


Mauriclean Ltd submitted a table in an annex to its bid that indicates the contract executed during the past five years together with the duration and value of the contracts as follows:
CONTRACT VALUE LAST 5 Years

	
	SITES
	CONTRACT PERSON
	CONTRACT NUMBER
	CONTRACT VALUE
	PERIOD

	1
	PORT LOUIS WATERFRONT
	MR I NUNDLOLL
	211-7465
	15,500,160.00
	4YEARS

	2
	MAURTIUS REVENUE AUTHORITY
	MR HURNAM 
	207-6000
	6,334,200.00
	2YEARS

	3
	M.O.E.H.R
	MR NUGASUR
	696-3334
	33,192,000.00
	3YEARS

	4
	MINISTRY OF PUBLIC INFRASTRUCTURE
	MR SEETHAMAH
	208-0281
	3,228,000.00
	2YEARS

	5
	CWA
	MR NEELAYA
	6015000
	5,520,000.00
	2YEARS

	6
	LOCAL GOVERNMENT – TRAFFIC CENTRES
	MR RENE
	201-2547
	6,872,400.00
	3YEARS

	7
	MINISTRY OF WOMEN
	MR RAMDIN
	256-3466
	1,056,000.00
	1YEAR

	8
	MUNICIPLR COUNCIL OF VACOAS/PHOENIX
	MR DEWAN
	696-2975
	1,058,400.00
	1YEAR

	9
	P.M.O, TREASURY, E. ANQUETIL
	MR DOOKUN
	201-3313
	3,540,000.00
	2YEARS


12. The past five years turnover of Mauriclean Ltd as per the audited financial statements of the bidder is tabulated below:

	
	2008
	2009
	2010
	2011
	2012

	Turnover
	16,987,554
	26,856,325
	27,412,522
	29,144,256
	28,192,593


The turnover of Mauriclean Ltd has been consistently high during the past five years.  However, the Panel observes that it is difficult to reconcile the turnover figures with both tables submitted by the bidder without sufficient additional information.  Mauriclean Ltd provided in its bid as evidence the contracts of Ministry of Local Government & Outer Islands, State Property Development Co. Ltd, and Ministry of Public Infrastructure, Land Transport and Shipping.  Mauriclean Ltd had failed to submit documentary evidence for all the contracts mentioned in both tables.  However, this non-submission does not lead to disqualification of the bidder as other documentary evidence provided by Mauriclean Ltd can be used to compute its minimum annual volume of services during the last five years.

13. The Review Committee in its report dated 18 June 2013 includes four tables, year 2008, year 2009, year 2010 and year 2011 to determine the maximum annual volume of services in any of the last five years for Mauriclean Ltd.  Based on these tables, the Review Committee was of the view that Mauriclean Ltd has executed contracts of an annual monetary value of up to Rs18.8M during 2008-2011.  The following contracts were taken into consideration by the Committee to reach the figure of Rs18.8M:

	2008
	2009
	2010
	2011

	Ministry of Local Government & Outer Islands (Two traffic centers)
	Ministry of Public Infrastructure, Land Transport and Shipping
	Ministry of Public Infrastructure, Land Transport and Shipping
	State Property Development Co. Ltd

	State Property Development Co. Ltd
	Ministry of Local Government & Outer Islands (Two traffic centers)
	Ministry of Local Government & Outer Islands (Two traffic centers)
	Ministry of Education and Human Resources

	
	State Property Development Co. Ltd
	State Property Development Co. Ltd
	

	
	Ministry of Education and Human Resources
	Ministry of Education and Human Resources
	


14.
The value of Rs18.8m is attributable to the contract of Ministry of Education and Human Resources.  The maximum annual volume of services in any of the last five years is Rs7.8M if the Review Committee had not included the contract of Ministry of Education and Human Resources in its computation.    

15.
The Panel considers that according to Clause ITB 5.5(a) of the bidding document Mauriclean Ltd should have a minimum annual volume of services of Rs5.5M {((24,371,260.00+16,695,700)/3years) X 40%} to qualify for award of contract of a value up to Rs41.1M.

16.
The Panel is of the view that Mauriclean Ltd is eligible for award of contract (Ref: CPB/05/2013) with respect to lot 2 and lot 3 as the bidder maximum annual volume of services without the contract of Ministry of Education and Human Resources is Rs7.8M and it exceeds the minimum required annual volume of services i.e. Rs5.5M.  Hence, it is clear to the Panel that Mauriclean Ltd is compliant to ITB 5.5 (a).  

The Panel concurs with the Review Committee that Mauriclean Ltd has complied with ITB 5.5 (a) and ITB 5.5 (b).  

It is also the contention of both Applicants that the Central Procurement Board could not revoke the Bid Evaluation Committee and appoint a Review Committee to assist it in reaching its decisions.  Section 37(2) of the Public Procurement Act provides that the Central Procurement Board shall in order to evaluate bids, set up a Bid Evaluation Committee, selected from a list of qualified evaluators maintained by it whereas one of the functions of the Board as set out in section 11(1)(e) is to review the recommendations of a Bid Evaluation Committee and approve the award of the contract.

However, section 12(1)(e) of the Public Procurement Act under the heading ‘Powers of the Board’ allows the latter to do all such things as it may consider incidental or conducive to the exercise of its functions.  For the Panel, the setting up of the Review Committee can be considered as conducive to the exercise of its functions which is in the present matter the approval of the award of the contract. 

In the light of the above provisions of the Public Procurement Act, the Panel feels that there is nothing wrong for the Board to have recourse to a Review Committee as it did and acted on its recommendations to approve the award of the contract. 

For all these reasons, the Panel finds no merit in both applications which are accordingly set aside.

(Dr. M. Allybokus)

        Chairperson
(H. D. Vellien)



    (Mrs. E. Hanoomanjee)


    Member





     Member
Dated  06 November 2013
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